Kolegium expertu
k vykonu rozsudku ESLP
a provadéni Umluvy

1. zasedani, Praha, 10/11/2015

Kancelar viadniho zmocnence pro zastupovani
pred Evropskym soudem pro lidska prava



Program prvniho zasedani

A. Uvodni slovo: ministr spravedInosti
B. Predstaveni Kolegia

C. Pfipady proti CR aktudlné projednavané
Vyborem ministru Rady Evropy

D. RUzné
e rozsudky ESLP proti jinym statum
e aktualné projednavané pripady
pied ESLP proti CR



dni slovo

A. Uvo




B. Predstaveni Kolegia

. uvod: Kancelar vladniho zmocnence
. vykon rozsudku ESLP

. duvody vzniku Kolegia

. poslani Kolegia

. slozeni Kolegia

. metody prace Kolegia

. databaze judikatury ESLP v ceském jazyce

co NN O O B W N =

. diskuse



B1. Kancelar viadniho zmocnénce

e Odbor v sekci mezinarodni a ustavnépravni MSpr

e Dve zakladni role:
1. zastupuje stat pfed ESLP v fizenich o stiznostech proti CR
2. koordinuje vykon rozsudkd proti CR

e Dalsi aktivity (priklady):
e Pripominky k ndvrhim pravnich predpist z pohledu jejich sluéitelnosti
s Umluvou (srov. &l. 4 odst. 4 LPV)

e Zpravodaj KVZ (Ctvrtletnik informujici o nové judikature ESLP), databaze
judikatury ESLP v ¢eském jazyce (viz dale)

e Plsobeni v expertnich skupinach na vnitrostatni drovni i v organech Rady
Evropy

e Prednaskova cinnost o judikature ESLP



B2a. Vykon rozsudku ESLP

Kontrolni mechanismus Umluvy:

Evropsky soud pro lidska prava

Role: 1. ochrana jednotlivct

2. vwyklad Umluvy

Vybor ministru Rady Evropy

Role: dohled nad vykonem rozsudkt ESLP



B2b. Vykon rozsudku ESLP

Rozsudky ESLP jsou pravné zavazné (€l:46 odst. 1 Umluvy).

»[R]elevance rozhodnuti Evropského soudu pro lidska prava dosahuje v ceskem
pravu ustavnépravni kvality. {(...)

(...) obsah zdvazného rozsudku ESLP ve véci proti Ceské republice pfedstavuje
pro CR zdvazek, jenZ pro ni vyplyvd z mezindrodniho prdva. Ceskd republika je
povinna nejen podle mezindrodniho prava, ale i s odkazem na ustanoveni cl. 1
odst. 2 Ustavy takové zdvazky dodrZovat. (...)

Orgdny verejné moci jsou povinny prihlizet k judikature ESLP jak ve vécech, kde
rozhodovaly v Fizenich proti Ceské republice, tak i ve vécech, které se sice tykaji
jiného clenského statu Evropské umluvy, pokud tyto veci maji, podle sve
povahy, vyznam téz pro interpretaci Evropské umluvy v ceskem kontextu.”

(ndlez Ustavniho soudu sp. zn. I. US 310/05 z 15/11/2006 )



B2c. Vykon rozsudku ESLP

Umluva dopada do viech-oblasti prava i statni moci
(vykladem ESLP)

!

Zastoupeni vaseho ministerstva Ci instituce zde ma svuj vyznam!

!

Rozmanitost dopadt Umluvy na jednotlivé resorty
a slozky statni moci

napt. cinnost policie, soudnictvi, vézenstvi, zdravotnictvi,
socialné-pravni ochrana déti, regulace najemnich vztahu, pristup ke vzdélani,
dané, restituce, transformace zemedélskych druzstev

..ALE ...
myslivci, ochrana kulturnich pamatek






B2d. Vykon rozsudku ESLP

podani stiznosti

l

komunikace stiznosti
zalované viade

o

rozsudek

—
rozhodnuti o
neprijatelnosti/
vyskrtnuti
stiznosti
—_—
smir/JPV

l

Vybor ministri RE




B2e. Vykon rozsudku ESLP

Povinnosti zalovaného statu po pravomocném rozsudku ESLP:

1. zaplatit stézovateli Castku priznanou z titulu
spravedlivého zadostiucinéni (KVZ)

2. prijmout potrebna
(i) individualni a (ii) obecna opatreni
(dotCené organy v koordinaci s KVZ)

3. pripravit a zaslat ak¢ni zpravu, resp. akcni plan (podle
stavu implementace), o prijatych opatrenich Vyboru ministri do
Sesti mésicl od pravni moci rozsudku ESLP (KVZ)



B2f. Vykon rozsudku ESLP

Zakladni pravidlo:

Stat si mize zvolit, jaka obecna a/nebo individudlni opatfeni
prijme pro vykon rozsudku. Zvolené prostredky vsak musi byt
slucitelné se zavéry uvedenymi v daném rozsudku ESLP.

(i) individudlni opatfeni: ukon&eni porusovani Umluvy a naprava
negativnich disledkl pro stézovatele; idealné uvedeni stéZovatele
do situace, v jaké by se nachazel, kdyby k poruseni nedoslo
(restitutio in integrum, napt. obnova fizeni pied US)

(ii) obecna opatreni: predejiti dalSimu obdobnému porusovani jako
v daném rozsudku, napt. prostrednictvim zmén v pravni uprave,
rozhodovaci ¢innosti soudu, vnitrnich predpisech, spravni praxi



B2g. Vykon rozsudku ESLP

Vybor ministri Rady Evropy...

... provadi kolektivni dohled nad vykonem rozsudku
.. sloZen ze zastupcll véech 47 smluvnich stati Umluvy

... podporen odborem pro vykon rozsudkl ESLP (soucast
sekretariatu RE)

... od roku 2011 vyuziva dvoji postup dohledu:
(i) standardni a (ii) posileny ... jak to probiha?

... zkouma, zda stat splnil povinnosti vyplyvajici z odsuzujiciho
rozsudku ESLP (viz dale) =»>> pokud ANO, pfijme konecénou
rezoluci uzavirajici vykon rozsudku (moznost prijeti i tzv.
mezitimnich rezoluci &i ,,pfedani véci ESLP — &l. 46 odst. 4 Umluvy)



B2h. Vykon rozsudku ESLP

KVZ ma koordinacni funkci pri vykonu rozsudkt ESLP.

Dle § 4 zdkona €. 186/2011 Sb. pfislusné dotéené organy bez zbytecného odkladu
provedou veskera potrebna individualni a obecna opatreni s cilem ukoncit
porudovani Umluvy v kone¢ném rozsudku ESLP a zabranit dal$imu poruovani
Umluvy z obdobnych ddvodd, pro které ESLP konstatoval jeho porueni. Na Zadost
Ministerstva spravedlnosti a ve Ihuté jim stanovené dotCené organy pisemné
sdéli, jaka konkrétni opatreni za timto ucelem prijaly nebo navrhly, popripadé
hodlaji pfijmout nebo navrhnout, vcetné predpokladaného ¢asového
harmonogramu jejich prijeti.

Dle ¢lanku 4 Statutu vladniho zmocnénce (pfiloha usneseni vlady ¢. 1024/2009)
vladni zmocnénec s prislusSnymi organy verejné moci vytvari koncepci opatreni
nezbytnych k vykonu rozsudkl ESLP, navrhuje postup smérujici k jejich prijeti a
koordinuje vyjadfeni Ceské republiky pro Vybor ministrd tykajici se téchto
opatreni.



B2i. Vykon rozsudku ESLP

Clanek 9 Statutu vladniho zmocnénce (pFilohausnesenivlady ¢. 1024/2009):

(1) Vyzaduje-li rozsudek ESLP ke svému vykonu prijeti individualnich nebo
obecnych opatreni k napravé, vladni zmocnénec vyzve prislusné organy verejné
moci, aby v ramci svych pravomoci ucinily veskerée potrebné kroky k prijeti
takovych opatreni.

(2) Casovy harmonogram realizace opatfeni k ndpravé stanovi pfisluny orgéan
verejné moci po dohodé s vladnim zmocnéncem.

(3) Nedospéji-li vladni zmocnénec a prislusny organ verejné moci ve véci opatreni
k ndaprave ke shode, rozhodne na navrh ministra spravedlnosti o dalSim postupu
vlada.

(4) Vladni zmocnénec informuje prislusny organ verejné moci o projednavani
vykonu rozsudku ve Vyboru ministra.



B3a. Duvody vzniku Kolegia

Statni organy casto nemaji dostatecné povedomi
o povinnostech vyplyvajicich z rozsudkt ESLP proti CR.

Véci dotcené statni organy mohou mit casto pocit, ze vykon
rozsudku a dohled nad nim jsou zalezitosti nékoho jiného.

V jednotlivych resortech casto chybi osoba, ktera by méla
dostatecné povédomi o relevantni judikature ESLP pro
prislusny resort.

Posouzeni sluditelnosti navrhG pravnich pfedpisti s Umluvou a
judikaturou ESLP je navzdory cl. 4 odst. 4 LPV casto zcela
pomijeno.



B3b. Duvody vzniku Kolegia

Prohlaseni z konference v Bruselu (brezen 2015)
doporucuje zridit kontaktni body pro lidska prava v ramci
jednotlivych statnich organ(, vytvorit mezi nimi sit a zvazit
konani pravidelnych vnitrostatnich diskusi o vykonu
rozsudku ESLP.

Proto ustavujeme Kolegium...




B4. Poslani Kolegia

Finalni cile:

e Umluva béZnou souédsti prace instituci
e zlepieni provadéni zavazkl dle Umluvy
e predchazeni stiznostem k ESLP

Nastroje:

e vedeni konstruktivni a odborné diskuse nad
jednotlivymi rozsudky ESLP proti CR s cilem doporudit
vhodna opatreni k jejich vykonu

e moznost diskuse nad dalsSimi otazkami souvisejicimi
s provadénim Umluvy (pfileZitost nadnést na tomto
diskusnim foru relevantni otazky)




B5. Povaha a slozeni Kolegia

Institucionalni zajisténi

Dle Cl. 5 odst. 5 svého statutu je vladni zmocnenec opravnéen
zridit si poradni organ pro jakoukoli otazku souvisejici

s naplnovanim jeho poslani obecnée nebo ve vztahu k jednotlivym
vécem projednavanym ESLP nebo Vyborem ministru RE.

Plénum 31 ¢lenl: vSechna ministerstva (1 0s. na ministerstvo),
Parlament (4 os.), Ufad vlady (2 os.), Ustavni soud (1 os.),
Nejvyssi soud (1 os.), Nejvyssi spravni soud (1 os.), Nejvyssi statni
zastupitelstvi (1 o0s.), Kancelar verejného ochrance prav (1 os.),
CAK (1 os.), akademicka obec (2 os.), ob&anska spoleénost (3 0s.)

Moznost pozvani dalSich osob (ad hoc expertl) dle projedndvané
problematiky, hostl z parlamentu atd.



B6a. Metody prace Kolegia

Cetnost zasedani

Jednou za Ctyri az Sest mésicl. Které terminy se typoveé nvehodl'?
Ad hoc dle potreby napr. vydanéeho rozsudku ESLP proti CR.

Pred jednanim

VEasné podnéty ¢lenl ohledné programu zasedani.
Podklady budou rozesilany zhruba tyden dopredu.
Prubéh jednani

2-3 hodiny; pracovni tymy / uzsi slozeni k uréitému bodu?
Vyhledové

Webova stranka Kolegia — co by méla obsahovat?
e predstaveni Kolegia
e zapisy z jednani
e podklady na jednani?




B6b. Metody prace Kolegia

Vystupy

° prijimany konsensualné
. vtéleny do zapisu

. pujde o doporuceni

— dalsiho postupu urcena prislusSnym organim
(predevsSim  resortim) pro uspésny vykon jednotlivych
rozsudkU proti CR
— dalSich opatreni, napr. k predejiti budoucim porusenim
. navaznost

— dalsi korespondence vuci prislusSnym organim
- odpovéd organu (viz zdkon €. 186/2011 Sb.)

— zpetna vazba pro Kolegium



B7. Databaze judikatury ESLP

e Cil zpristupnovat judikaturu v narodnich jazycich

e Formy
— preklady (Ceské rozsudky, nektera rozhodnuti)
—anotace (vSe, tj. i vedle prekladu)

e \/'yhledavaci kritéria: kombinace HUDOC a
vnitrostatnich databazi judikatury

e Prakticka ukazka: eslp.justice.cz



http://eslp.justice.cz/

B8. Diskuse

iy |




C. Pfipady proti CR pfed VM RE

D. H. a ostatni proti Ceské republice, 13. listopadu 2007
Bures proti Ceské republice, 18. Fijna 2012
Delta pekdrny, a. s. proti Ceské republice, 2. fijna 2014

Hanzelkovi proti Ceské republice, 11. prosince 2014



D1. Rozsudky ESLP proti jinym statum

Y. Y. proti Turecku, 10. brezna 2015
— podminka sterilizace pri zméne pohlavi

Srov. § 29 odst. 1 NOZ:

/ména pohlavi cloveka nastava chirurgickym
zakrokem pri soucasném znemoznéni reprodukcni
funkce a preméné pohlavnich organd...




D2. Vybrané projednavané véci proti CR

Maslak (¢. 15835/14)
— dukladné osobni prohlidky.ve vézenskych zarizenich

Cervenka (¢. 62507/12)
— zbaveni svobody v zarizeni socialnich sluzeb

Novotny (¢. 16314/13)
— popreni otcovstvi v pripade treti domnéenky

Ledvina (¢. 64523/12)
— prostorove odposlechy

Maslak a Michalkova, Duong, Tykvovad
(€. 52028/13, 21381/11, 54737/13)
— domovni prohlidky

A. O. a ostatni (¢. 52274/15)
— podminky pobytu déti v zarizeni pro zajiSténi cizincu



E. Rizné/zavér

- —



MINISTERSTVO SPRAVEDLNOSTI

Kanceld# vlddniho zmocnénce pro zastupovini Ceské republiky
pred Evropskym soudem pro lidskd prava

Aktudlné Vyborem ministri Rady Evropy
projednavané rozsudky proti Ceské republice

Podkladovy material k bodu 3 programu

A.VEC D. H. A OSTATNI PROTI CESKE REPUBLICE

1. ZAVER Soubu

V rozsudku ze dne 13. listopadu 2007 velky senat Soudu konstatoval, Ze nadmérnym zarazo-
vanim romskych 7akd do Skol pro lehce mentdlné postizené doslo k poruseni prava stéZovateld,
18 romskych 7ak(, na rovny pFistup ke vzdélani (porueni €lanku 14 Umluvy ve spojeni s €lankem 2
Protokolu €. 1).

Anotaci rozsudku naleznete v pfiloze, preklad rozsudku naleznete zde.

2. VYKON ROZSUDKU

V Unoru 2015 byla Vyboru ministr( predloZena dalsi zprava o plnéni rozsudku. Zprava obsa-
huje prehled dosud pfijatych i planovanych opareni k vykonu rozsudku. Tato opatfeni zahrnuji pre-
devsim legislativni podporu vzdélavani romskych zaka (vyhlasky ¢. 116/2011, 147/2011 a 103/2014
Sb. a novela Skolského zakona ¢. 82/2015 Sb.), zefektivnéni ¢innosti skolskych poradenskych zafizeni
(zavadéni novych standardizovanych diagnostickych nastrojli, vzdélavani poradenskych pracovnikd,
metodické vedeni poradenskych pracovniki), zavedeni superviznich mechanismi v oblasti diagnosti-
ky (Narodni ustav pro vzdélavani), zmény v predskolnim vzdélavani (otevreni pripravnych rocnikt
vsem zakdm, zavedeni povinného posledniho roéniku predskolniho vzdélavani v materské skole),
zruseni pfilohy ramcového vzdélavaciho programu pro zaky s lehkym mentdlnim postizenim a zave-
deni monitoringu, evidence a statistik v oblasti vzdélavani romskych zak(. Zpravu naleznete v pfiloze.

Zprava byla Vyborem ministr(l Rady Evropy projednana pocatkem brezna 2015. Vétsina de-
legaci clenskych statl Rady Evropy vyjadrila znepokojeni nad tim, Ze podle nejnovéjsich statistickych
udajli stale nepfimérené velké procento zakd, ktefi se vzdélavaji podle vzdélavaciho programu upra-
veného pro lehce mentalné postizené, tvofi romsti Zaci (32,4 %) a Ze se zda, Ze pfijimana opatfeni
pfinaseji prospéch spise neromskym zakam (pocet téchto zakl vzdélavajicich se podle programu pro
lehce mentalné postizené meziroéné poklesl o 31 %, zatimco u romskych Zakd jen o 11 %). Zaroven
vsak bylo mnohokrat vysloveno pochopeni pro skutecnost, Ze opatreni, ktera jsou v ramci vykonu
rozsudku pfijimana, se v praxi mohou vyraznéji projevit aZ za urcitou dobu. Velmi kladné byla téz
pfijata novelizace Skolského zdkona provedend zakonem ¢. 82/2015 Sb., zejména rozsdhld zména
§ 16 tykajiciho se podpory vzdélavani zakl se specidlnimi vzdélavacimi potfebami. Urcité znepokoje-
ni bylo nicméné vyjadreno nad tim, zda bude naplnéni této vyznamné legislativni zmény, kterd ma
nabyt U¢innosti od 1. zafi 2016, v praxi organizacné a finanéné zajiSténo. Dalsi projednavani rozsudku
bylo napldnovéno na ¢erven 2016, a to ve svétle informaci, jejich? zaslani je od Ceské republiky oce-
kavano v zari 2015 a v Unoru 2016. Zavérecné rozhodnuti Vyboru ministri naleznete v priloze, stejné
jako dodatecnou zpravu ze zafi 2015 o praktickém zajisténi uvedeni novely Skolského zdkona do pra-
xe.



http://eslp.justice.cz/justice/judikatura_eslp.nsf/0/1DCD666F85A02043C1257BE300471725/$file/DH-rozsudekGC.pdf?open&

B. VEC BURES PROTI CESKE REPUBLICE

1. ZAVER Soubu

V rozsudku ze dne 18. Fijna 2012 Soud konstatoval, Ze doslo k porugeni ¢lanku 3 Umluvy za-

kazujiciho muceni a jiné nelidské ¢i poniZujici zachazeni, a to jak v jeho hmotnépravni sloZce z divo-
du kurtovani stéZzovatele na zachytné protialkoholni stanici, tak v jeho procesni sloZce z dlivodu neu-
¢inného vysetreni této udalosti.

Anotaci rozsudku naleznete v pfiloze, preklad rozsudku naleznete zde.

2. VYKON ROZSUDKU

V z&fi 2015 byl Vyboru ministri Rady Evropy pfedloZen akéni plan, v némz Ceska republika in-

formovala predevsim o nasledujicich pfijatych ¢i planovanych opatfenich:

dotcena psychiatricka |écebna upravila své standardy péce tak, aby byly v souladu se zavéry Sou-
du;

Kanceldr verejného ochrance prdv vykonala v letech 2013 a 2014 systematické ndvstévy protial-
koholnich zachytnych stanic mj. za ucelem zjisténi, jaka je v téchto zafizenich praxe pouzivani
omezovacich prostredkll. Zavéry zpravy verejné ochrankyné prav, ktera je k dispozici zde, byly vy-
uzity pri definovani potreby a podoby obecnych opatieni k vykonu rozsudku ze strany Minister-
stva zdravotnictvi;

Ministerstvem zdravotnictvi byla vypracovéana, vladou schvalena a nasledné predloZena Poslanec-
ké snémovné Parlamentu novela zakona o zdravotnich sluzbach, kterd do zakona zavadi zasadu
subsidiarity pouZiti omezovacich prostredkt (a to jak v podobé pouZiti omezovaciho prostiredku
jako ultima ratio, tak v podobé pouziti nejméné omezujiciho prostfedku, ktery je v dané situaci
mozny) a zakotvuje povinnost poskytovatell zdravotnich sluzeb vést evidenci pouZiti omezova-
cich prostredk(;

Ministerstvo zdravotnictvi pfipravuje novy metodicky pokyn k pouZivani omezovacich prostredkd,
ktery by mél byt vydan ve Véstniku Ministerstva zdravotnictvi do konce roku 2015;

Ministerstvo zdravotnictvi pfipravuje do konce roku 2015 téz instrukci pro krajské urady k postu-
pu a metodam kontroly pouZivani omezovacich prostredkd;

Ministerstvo zdravotnictvi konecné pfipravi vyhlasku, v niz specifikuje minimalni pozadavky na
materialni, technické a persondlni vybaveni zachytnych stanic.

Akéni plan k vykonu rozsudku naleznete v priloze.

C. VEC DELTA PEKARNY, A. S. PROTI CESKE REPUBLICE

1. ZAVER Soubu

V rozsudku ze dne 2. fijna 2014 Soud konstatoval, Ze v souvislosti s nedostate¢nym soudnim

prezkumem prohlidky obchodnich prostor stéZovatelské spolecnosti v rdmci ochrany hospodarské
soutéze bylo porugeno jeji pravo na respektovani obydli a korespondence zaru¢ené €lankem 8 Umlu-

vy.

Anotaci rozsudku naleznete v pfiloze, preklad rozsudku naleznete zde.

—2/4 —


http://eslp.justice.cz/justice/judikatura_eslp.nsf/0/ACB6BE339EE44285C1257BE2004B19CB/$file/Bureš1-rozsudek.pdf?open&
http://www.ochrance.cz/fileadmin/user_upload/ochrana_osob/ZARIZENI/Zdravotnicka_zarizeni/Zachytne-stanice-2014.pdf
http://eslp.justice.cz/justice/judikatura_eslp.nsf/0/9FAFB9225580C90BC1257D8E0050B3A8/$file/Delta%20pek%C3%A1rny-rozsudek-opr.pdf?open&http://eslp.justice.cz/justice/judikatura_eslp.nsf/0/ACB6BE339EE44285C1257BE2004B19CB/$file/Bureš1-rozsudek.pdf?open&

2. VYKON ROZSUDKU

Koncem &ervence 2015 byl Vyboru ministr(i pfedlozen akéni plan, v némz Ceska republika in-
formovala o obecnych opatfenich, spocivajicich v nasledujicich krocich:

— zprvu Ufad pro ochranu hospodaiské soutéZe rozhodl, 7e do¢asné nebude provadét mistni Setre-
ni;

— soucasné byly vedeny uvahy o rlznych variantach zajisténi radného soudniho prezkumu mistnich
Setfeni, pficemzZ pozornost se nakonec soustfedila na pravni rezim zaloby na ochranu pred neza-
konnym zdsahem, pokynem nebo donucenim spravniho organu podle § 82 a nasl. soudniho rfadu
spravniho, kterou Soud ostatné oznacil za nejvhodnéjsi nastroj k zajisténi ndsledného soudniho
prezkumu mistniho Setfeni. Z prekazek, které poufziti této Zaloby v dobé skutkovych okolnosti véci
Delta pekdrny branily, jiz byla zdkonem ¢. 303/2011 Sb. s Géinnosti od 1. ledna 2012 odstranéna
podminka trvani nebo rizika opakovani zasahu. Druha prekazka, vychazejici z toliko podplrného
charakteru této Zaloby oproti Zalobé proti rozhodnuti sprdvniho organu podle § 65 a nasl. soudni-
ho fadu spravniho, potvrzeného judikaturou spravnich soudd, vyzaduje bud zménu této judikatu-
ry, nebo zménu pravni Upravy. JelikoZ zména judikatury predpokladd, Ze se vyskytne pfilezZitost,
aby se Nejvyssi spravni soud k otdzce znovu autoritativné vyslovil, dospély konzultace s dotéeny-
mi organy k zavéru, Ze vhodné bude doplnit § 85 soudniho Ffadu spravniho tak, aby vedeni Fizeni
pred spravnim orgdnem nebranilo podani zasahové Zaloby proti Setfeni. Tato zména byla navrze-
na formou pfipominky k navrhu novely zadkona o ochrané hospodéiské soutéze, aviak UOHS tuto
pfipominku nakonec neakceptoval a ndvrh novely predlozil vtomto bodé s rozporem;

— v bfeznu 2015 oznamil UOHS obnoveni mistnich etfeni s tim, e podle jeho nazoru jsou po roz-
sudku Soudu vnitrostatni spravni soudy povinny vykladat pravni Upravu tak, aby umoznily zasaho-
vou 7alobu proti Setfeni. D4 se Fici, Ze se timto UOHS zavdzal nebrojit proti takovym Zalobam jen
z toho dlivodu, Ze je eventudlné mozné podat i Zalobu proti rozhodnuti.

Akéni plan k vykonu rozsudku naleznete v pfiloze.

D. VEC HANZELKOVI PROTI CESKE REPUBLICE

1. ZAVER Soubu

V rozsudku ze dne 11. prosince 2014 Soud dospél k zavéru, Ze v disledku vykonu predbézné-
ho opatfeni spocivajiciho v nuceném navratu do porodnice, kterou stéZovatelé, matka s novorozen-
cem, opustili kratce po porodu, doslo k poruseni jejich prava na respektovani soukromého a rodin-
ného Zivota ve smyslu ¢lanku 8 Umluvy. Dale Soud shledal, 7e proti uvedenému zdsahu ze strany
statnich organt neméli v rozporu s ¢lankem 13 Umluvy k dispozici G¢inny prostiedek napravy.

Anotaci rozsudku naleznete v pfiloze, preklad rozsudku naleznete zde.

2. VYKON ROZSUDKU

Zacatkem fijna 2015 byl Vyboru ministrd Rady Evropy predlozen akéni plan, v némz Ceska
republika informovala o obecnych opatfenich, z nichZ pfevazna vétsina jiz byla pfijata:

— ve Véstniku ¢. 8/2013 vydalo Ministerstvo zdravotnictvi novy metodicky navod o postupu posky-
tovatell zdravotnich sluzeb pfi propousténi novorozencl do vlastniho sociadlniho prostredi, ktery
jiz za urcitych podminek pocita s propousténim novorozenct z porodnice pred uplynutim doporu-
¢ovanych 72 hodin od jejich narozeni (tzv. ambulantni porod). Zmifiovany metodicky navod byl
Soudem kvitovan v senatnim rozsudku ve véci Dubskd a Krejzovd proti Ceské republice
(€. 28859/11 a 28473/12, rozsudek ze dne 11. prosince 2014, § 100);
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— vkvétnu 2015 provedlo Ministerstvo zdravotnictvi zhodnoceni praktického dopadu daného me-
todického navodu. Vsechny oslovené nemocnice odpovédély, Ze novy metodicky navod dodrzuji,
pficemz vétsina z nich jej reflektovala také ve svych vnitinich predpisech;

— Ministerstvo prace a socialnich véci uspofadalo v roce 2015 dva seminare pro organy socialné-
pravni ochrany déti, kde je ve spolupraci s kancelari vidadniho zmocnénce informovalo o disled-
cich, které pro organy socialné-pravni ochrany déti z rozsudku Soudu vyplyvaji;

— Ministerstvo prdce a socialnich véci zaslalo vSem orgdndm socialné-pravni ochrany déti preklad
rozsudku s metodickym vysvétlenim, Ze opusténi nemocnice matkou s ditétem pred uplynutim
72 od porodu neni dostatecnym ddvodem pro podani navrhu na vydani predbézného opatreni; je
totiz tfeba, aby byl takovy pfipadny navrh zaloZen na konkrétnich divodech, Ze Zivot ¢i zdravi do-
ty¢ného ditéte je vredlném a bezprostfednim nebezpeci, pficemz porodnice musi popsat kon-
krétni vazné zdravotni komplikace, které odvodnuji ponechani novorozence v porodnici;

— v Cervnu 2015 byla pfijata novela Instrukce Ministerstva spravedlnosti, Ministerstva vnitra, Minis-
terstva zdravotnictvi, Ministerstva Skolstvi, mladezZe a télovychovy a Ministerstva prace a social-
nich véci ze dne 5. dubna 2007 &.j. 142/2007-0DS-Org, kterou se upravuje postup pfi vykonu
soudnich rozhodnuti ve vécech péce o nezletilé. Podle novelizovaného znéni ustanoveni § 7
odst. 2 instrukce mUzZe pracovnik organu sociadlné-pravni ochrany déti pritomny vykonu rozhodnu-
ti v odlivodnénych pripadech navrhnout preruseni nebo pokracovani v provadéni vykonu v jinou
dobu, zejména pokud by okamzité provedeni vykonu mohlo ditéti zplsobit vaZznou Ujmu na zdravi
nebo jinak ohrozit jeho psychicky nebo citovy vyvoj;

— pokud jde o shledané poruseni ¢lanku 13 Umluvy, legislativni odbor Ministerstva spravedinosti
pripravil ndvrh zmény obcdanského soudniho fadu spocivajici v doplnéni o § 220a tohoto znéni:
(1) Odvolaci soud urci, Ze odvoldanim napadené usneseni o nafizeni pfedbézného opatreni, které
zaniklo ¢i pozbylo ucinki nebo které bylo zruseno ¢i zménéno, bylo nezdkonné, shledad-Ii poruseni
zdkona.

(2) Rozhoduje-li odvolaci soud o urceni toho, zda napadené usneseni o nafizeni pfedbéZného opat-
feni bylo nezdkonné, vychdzi ze skutkového a prdvniho stavu v dobé vyddni usneseni o nafizeni
predbéZného opatreni.”;

— navazujici novelizace zdkona ¢. 82/1998 Sh. se nejevi jako nutn3, jelikoZ deklaratorni vyrok o ne-
zakonnosti soudniho rozhodnuti je jiz nyni co do svych nasledk( praxi i judikaturou postaven na-
roven zruseni rozhodnuti, jez mélo zplsobit Skodu, pro nezakonnost (viz usneseni Nejvyssiho
soudu ze dne 13. &ervence 2011, sp. zn. 28 Cdo 4158/2009; nalez Ustavniho soudu ze dne
23. Gnora 2012 sp. zn. II. US 2159/2011).

Akéni plan k vykonu rozsudku naleznete v ptiloze.

*
* %

V Praze dne 3. listopadu 2015
Vypracovali:  Mgr. Petr Konlpka

Ota Hlinomaz, LL.M.
Schvalil: JUDr. Vit A. Schorm
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Aktudlné Vyborem ministrti Rady Evropy
projednavané rozsudky proti Ceské republice

Priloha podkladového materialu k bodu 3 programu

Véc D. H. a ostatni proti Ceské republice:

¢ anotace rozsudku
¢ revidovany akéni plan vykonu rozsudku z 10/02/2015
¢ rozhodnuti Vyboru ministrti Rady Evropy z 12/03/2015
¢ zprava o implementaci schvalené novely skolského zakona z 01/09/2015




Anotace rozsudku velkého senatu Soudu ze dne 13. listopadu 2007 ve véci €. 57325/00 — D. H. a
ostatni proti Ceské republice

Velky senat pomérem tfinacti hlasl proti ¢tyfem zvratil plvodni rozsudek senatu druhé sekce Soudu
ze dne 7. Unora 2006 a rozhodl, Ze v pfipadé stézovatell, romskych déti zafazenych do ostravskych
zvlastnich $kol, byl porusen zakaz diskriminace v pravu na vzdélani zaruéeny v ¢lanku 14 Umluvy ve
spojeni se ¢lankem 2 Protokolu €. 1. Soud vSsem osmndcti stéZovatellim pfiznal nahradu nakladd
fizeni ve vysi 10 000 eur a kazdému z nich i ¢astku 4 000 eur jako nahradu utrpéné nemajetkové
ajmy.

(i) Okolnosti pfipadu

Stiznost podalo osmnact romskych déti z Ostravska nespokojenych s tim, Ze byly v letech 1996 az
1999 bud' pfimo zarazeny do zvlastnich skol, nebo po urcité dobé stravené na zakladni Skole
prefazeny do zvlastnich Skol. Rodi¢e se zarazenim do zvlastni Skoly souhlasili ¢i o néj dokonce
pozadali, o zarazeni bylo vydano pisemné rozhodnuti reditele Skoly, které obsahovalo pouceni o
moznosti podat odvolani; Zadny zrodic se vSak neodvolal. StéZovatellm bylo téZz nabidnuto
prefazeni do zdakladnich sSkol po sloZeni rozdilovych zkousek; néktefi nasledné zacali chodit do
zakladni Skoly.

Nékteri stéZovatelé v Cervnu 1999 pozadali ostravsky Skolsky uUrad o prezkoumani rozhodnuti o
zarazeni do zvlastni skoly mimo odvolaci fizeni; Skolsky ufad vSak zZaddost odmitl. Dvanact z osmnacti
stéZovatel(l nasledné podalo Ustavni stiznost, kterou viak Ustavni soud v Fijnu 1999 odmitl, z&asti pro
zjevnou neopodstatnénost, z€asti pro nepfislusnost, poté, co vyzval pfislusné organy, aby se navrhy
stéZovatel( skute¢né zabyvaly. Ustavni soud zejména nepfijal argumenty stéZovatelll vychazejici jen
z celkového socidlniho kontextu, bez predlozeni konkrétnich dakaz(.

(ii) Oddvodnéni rozhodnuti Soudu

Velky senat predné zamitl predbéznou namitku vlady spodivajici v nevyCerpani vnitrostatnich
prostifedkll ndpravy. Tretina stéZovatelll vibec nepodala Ustavni stiznost, Zadny ze stéZovatell
nepodal Zalobu na ochranu osobnosti. Velky senat v podstaté vySel ze samotného rozhodnuti
Ustavniho soudu o Ustavni stiznosti dvanacti stéZovateld. Ustavni soud na stéZovatelich nepozadoval
cerpani jinych prostfedkd napravy a pripustil, Ze stiznost presahuje vlastni zajmy stéZovatell, ¢imz
svému rozhodnuti pfiznal obecnéjsi vyznam. Namitku zaloZenou na rasové diskriminaci ovSem
Ustavni soud neakceptoval s tim, ze mu neptislu$i hodnotit celkovy socialni kontext.

V meritu velky senat nejprve zrekapituloval rozsudek senatu druhé sekce, tvrzeni uUcastnikl a
vedlejSich dcastnikd (rlznych intervenujicich lidskopravnich organizaci). Dale pfipomenul svUj
ustaleny vyklad pojmu diskriminace obsazeného v élanku 14 Umluvy, véetné skutecnosti, ze
diskriminace mUzZe byt dana bez ohledu na zaméreni neutralniho opatfeni na konkrétni skupinu.
Rozdilné zachdazeni zakladdajici se na etnickému plvodu, jez je formou rasové diskriminace,
v podminkach soucasného vyvoje nemUze byt objektivné odlvodnéné. U dlkazniho bfemene stran
odliSného zachazeni v fizeni pfed nim Soud uvedl, Ze neexistuji procesni prekdzky pro pripustnost
dlkazl a Ze sdm hodnoti dlkazy volné. Pfi prokazovani rozdilného zachazeni se skupinami osob Soud
do znacné miry vychazi ze statistik predloZenych ucastniky fizeni. Konecné velky sendt uvedl, Ze
zranitelna pozice Romu vyZaduje, aby byla vénovana zvlastni pozornost jejich potfebam a zplisobu
Zivota.

Podle stéZovatell s nimi bylo zachdazeno méné priznivé nez s neromskymi détmi nachazejicimi se
v obdobné situaci a toto odliSné zachazeni predstavovalo nepfimou diskriminaci. Velky senat se
inspiroval antidiskriminaénimi smérnicemi Evropskych spolecenstvi a dospél kzavéru, Ze pfi
predloZeni ptrimérené spolehlivych a relevantnich statistickych Udajl je na statu, aby vyvratil
domnénku neptimé diskriminace. Ceska vldda nebyla sto zpochybnit Udaje, které od Feditell
ostravskych zakladnich a zvlastnich Skol ziskali stéZovatelé a podle nichZ mj. vroce 1999 tvofili
Romové 56 % vsech zakl ostravskych zvlastnich skol, ale jen 2,26 % zak( zakladnich skol. Navic vliada
v rlznych zpravach predkladanych mezinarodnim kontrolnim orgdndm vice ¢i méné konkrétné sama



pripoustéla, Ze romské déti byvaji ¢asto zafazovany do zvlastnich skol. Tato praxe byla konstatovana i
mezinarodnimi kontrolnimi organy. Jsou-li prokazany diskriminacni ucinky urcité praxe, neni
nepfitomnost diskriminacniho Umyslu na strané prislusnych orgdnd podstatna.

Vlada ve své obhajobé poukazovala predevsim na to, Ze kazdé dité bylo pfed zarazenim do zvlastni
Skoly odborné testovano a Ze se zarazenim do zvlastni Skoly rodice ditéte souhlasili (nebo o né
dokonce pozdadali). Velky senat nicméné uvéril kritice udajné neobjektivnosti pouzivanych testl a
jejich neadaptovanosti na romskou populaci. Pokud jde o souhlas rodicl, nezdalo se velkému senatu,
Ze by tento souhlas byl, s ohledem na nizky stupen vzdélani a jind znevyhodnéni romskych rodicd,
dostatecné informovany; podle velkého sendtu oviem kazdopddné nelze pfipustit vzdani se prdva na
ochranu pred rasovou diskriminaci, nebot takovy krok by byl v rozporu s dalezitym obecnym zajmem.

Na zavér svych meritornich Gvah velky senat ocenil, 7e se Ceska republika pokousi fesit problém
vzdélavani romskych zakl. Proces prijimani romskych Zaka do zvlastnich skol vsak nebyl doplnén o
potfebné zaruky, které by zajistily, Ze stat prihlédne ke specifickym potfebam romskych déti danym
jejich znevyhodnénym postavenim, jinymi slovy, Ze stat dokdZe vzit v potaz jejich moZnou rasovou
diskriminaci, kterou Ustavni soud ve svém rozhodnuti pominul. StéZovatellim se nedostalo vzdélani
srovnatelného se vzdélanim poskytovanym na zakladnich Skolach, coZ jejich situaci jesté zhorsilo.
Mezi pouzitymi prostiedky (zafazenim do zvlastnich skol) a sledovanym cilem (zajisténim vzdélani)
tedy neexistoval vztah pfimérenosti. Uplatiovani prislusnych predpisG mélo vrozhodné dobé
nepfimérené Skodlivy dopad na romskou komunitu a tedy i na stéZovatele jako jeji pfislusniky,
v dlsledku ¢ehoZ ,se jiz Soud nemusi zabyvat jejich individualnimi ptipady”. Doslo tedy k poruseni
¢lanku 14 Umluvy ve spojeni se ¢lankem 2 Protokolu €. 1 k Umluvé.

K rozsudku byla pfipojena étyfi nesouhlasnd stanoviska soudcll zvolenych za Ceskou republiku,
Slovensko, Slovinsko a Spanélsko.



REVISED ACTION PLAN FOR THE EXECUTION
OF THE JUDGMENT OF THE EUROPEAN COURT OF HUMAN RIGHTS
IN THE CASE OF D.H. AND OTHERS V. THE CZECH REPUBLIC

“EQUAL OPPORTUNITIES”

10 FEBRUARY 2015

The submitted Revised Action Plan for the Execution of the Judgment in the case of D. H. and Others
v. the Czech Republic contains an overview of measures for the execution of the judgment that have
been implemented to date as well as an overview of measures that will be implemented for
the execution of the judgment. The Revised Action Plan therefore replaces the Consolidated Action
Plan, which was submitted to the Council of Ministers of the Council of Europe on 16 November
2012.

I.  CASE DESCRIPTION

In its judgment of 13 November 2007 the Court found a violation of the applicants’ right not to be
discriminated against, safeguarded by Article 14 of the Convention, in connection with their right to
education guaranteed by Article 2 of Protocol No. 1 to the Convention.

The Grand Chamber concluded that the impugned situation amounted to indirect discrimination
because a neutrally conceived measure (the possibility to place a child in a special school for children
with mild mental disability) had a disproportionate effect on Roma pupils, and it was not possible to
explain this effect by the compulsory use of the testing of the children by experts or by the parents’
consent with the placement (i.e. it could not be objectively justified).

According to the Grand Chamber, the procedure of placement to special schools did not include
sufficient safeguards that would have ensured respect for Roma children’s right to education on
an equal footing with children belonging to the majority population.

Il. INDIVIDUAL MEASURES

The just satisfaction awarded by the Court was paid to individual applicants in accordance with
the judgment.

As for other individual measures, the Government is of the opinion that no particular steps are
required given that the applicants are all older than fifteen and therefore are no longer in
the compulsory schooling system. Nevertheless, it is worth mentioning that beyond their obligations
stemming from the judgment of the Court, during spring 2008, the MEYS informed the applicants by
individual letters of the existing offer of complementary education near to their living place.



lll. GENERAL MEASURES

A. LEGISLATIVE SUPPORT FOR THE EDUCATION OF ROMA PUPILS
(former measures A and B)

Adopted
measures

1) Decree No. 147/2011 — amendment to the Decree on the education of children,
pupils and students with special educational needs and exceptionally gifted
children, pupils and students

The most important changes relevant for the execution of the judgment:

a) Arule is set that pupils with a health or social disadvantage may be educated
at schools or in classes designated for pupils with a health disability only in
exceptional cases and only for the necessary period of time to offset their
disadvantage; at the same time, their number must not exceed 25% of the
overall number of pupils in a given class or group;

b) Auxiliary and compensatory measures are defined;

c) A target group of pupils with special educational needs is defined and
a definition of the terms “with a health disadvantage”, “with a social
disadvantage” and “with a health disability” is given;

d) The elements of informed consent to the placement of a pupil into a school
or class for pupils with a health disability are laid down;

e) The conditions for a pupil’'s diagnostic stay that precedes the pupil’s
placement into a school and a class designated for pupils with a health
disability are specified and made more stringent.

Implementation date: 1 September 2011

2) Decree No. 116/2011 Sb. — amendment to the Decree on the provision of
counselling services at schools and in school counselling facilities

The most important changes relevant for the execution of the judgment:

a) A rule is set that the validity of a recommendation given to a pupil to be
placed into a school or educational programme for pupils with a health
disability will be for a maximum period of one year;

b) A duty is set for school counselling facilities to notify a pupil or his/her
statutory representative about the need for new diagnostics before
the validity of the pupil’s recommendation expires.

Implementation date: 1 September 2011




3) Decree No. 103/2014 — amendment to the Decree on the education of children,
pupils and students with special educational needs and exceptionally gifted
children, pupils and students and to the Decree on the provision of counselling
services at schools and in school counselling facilities

The most important changes relevant for the execution of the judgment:

a) A pupil with a social disadvantage must not be educated in a class or group
for pupils with a health disability anymore;

b) A pupil with a health disadvantage must not be placed into a class or group
for pupils with a mild mental disability anymore;

c) Beyond the existing prerequisites for the placement of a pupil with a health
disadvantage into a class or group for pupils with a health disability
(exceptional character of the placement; placement only for the necessary
period of time; a maximum placement period of 5 months; placement solely
in the pupil’s interests; placement for the sake of offsetting a disadvantage;
placement upon a recommendation by aschool counselling facility) an
additional guarantee has been introduced, namely the need to submit a
medical doctor’s confirmation proving the existence of a specific health
disadvantage;

d) A pupil without a health disability must not be educated pursuant to
an educational programme for pupils with a health disability anymore, not
even if the pupil is placed into a class designated for pupils with a health
disability;

e) School counselling facilities will regularly evaluate whether the placement of
a pupil into an educational programme modified for pupils with a health
disability, the mode of his/her education and the provided auxiliary measures
reflect his/her special educational needs. In the case of a pupil placed into a
FEP BE MMD, evaluation will be done within a year following placement at
the latest; further evaluation will be done at the end of the third, fifth and
last grade of compulsory school attendance;

f) A diagnostic stay must not take place at schools and in classes established for
pupils with a mild mental disability anymore.

Compliance with this new legal regulation is inspected by the CSI, which periodically
once a year carries out a survey at schools with the aim of identifying the presence of
pupils in inadequate programmes or classes. The first survey took place in autumn
2014.

Implementation date: 1 September 2014

Planned
measures

None.
Related measures that go beyond the execution of the judgment:

As the Government already informed the Council of Ministers in April 2014, the above
amendments to the Decrees are only a temporary arrangement necessitated by the




need to speed up the execution of the judgment in the case of D. H. and Others. At
the same time, the MEYS prepared an extensive amendment to the Education Act,
the purpose of which is a comprehensive change of the education of pupils with
special educational needs as well as strengthening of inclusive environment at
primary schools.

In the first place, categorisation of pupils (pupils with a social disadvantage, pupils
with a health disadvantage and pupils with a health disability) will be waived. Instead,
the Act will declare equal access to education for all pupils and list auxiliary measures
necessary to guarantee the maximum achievable full-fledged education in the
mainstream for all pupils. Classification of auxiliary measures will thus be at the
forefront and classification of special educational needs will then be derived from it.

The amendment to the Education Act will introduce a new definition of a “pupil with
special educational needs” who will now be seen as a pupil who needs auxiliary
measures in order to fulfil his/her educational possibilities and pursue his/her right to
education on an equal footing with others. Auxiliary measures will be selected so as
to reflect a pupil’s state of health, cultural and social environment and/or different
living conditions. It does not aim to define obstacles on the part of the pupil but to
provide the necessary support whilst recognising the pupil as a full-fledged person.

The starting point of the new wording is that pupils have the right to be guaranteed
that the environment removes or overcomes implied obstacles, often stemming from
a one-sided view that the majority has about educational needs or social stereotypes.
Pupils with special educational needs are thus perceived from a perspective
contained e.g. in the Convention on the Rights of Persons with Disabilities.

In September 2014 the amendment to the Education Act was submitted to
the Chamber of Deputies of the Parliament where it is currently in the third reading.
The effect of the amendment to the Education Act is envisaged as of 1 September
2016 (the originally scheduled date of 1 January 2016 has been changed to the
beginning of a new school year so that schools and school counselling facilities are
able to prepare for the change and so that the process does not disrupt the school
year).

Amendments to Decrees Nos. 72/2005 and 73/2005 will immediately follow up on the
amendment to the Education Act, with the primary purpose of specifying individual
auxiliary measures. Nevertheless, the Decrees will still contain the above mentioned
changes that have already been made in relation to Roma pupils.

Implementation date: 1 September 2016




B. INCREASING THE EFFICIENCY OF SCHOOL COUNSELLING FACILITIES AND SCHOOL
COUNSELLING DEPARTMENTS (former measure C)

Adopted
measures

1) Introduction of new standardised diagnostic instruments into practice

In December 2012 an expert group was established on diagnostic instruments in
the education system, which came up with a study that provided a systematic
description of instruments available in the field of MMD. The MEYS subsequently
launched a development programme in the amount of EUR 80,000 for supporting the
introduction of new or less available diagnostic instruments including training
necessary for their use in practice.

In 2013 the Czech adaptation of the IDS test was published and put into practice,
containing 21 subtests. The IDS (Intelligence and Development Scales) diagnostic
instrument, which is greatly influenced by the Binet-Simon test, has been designed to
diagnose intelligence of children and their general developmental level. Its subtests
focus on establishing cognitive prerequisites, motor skills, social and emotional
competencies, mathematical and language skills and performance motivation. The
IDS tries to capture the interaction of these individual areas and thus establish a
comprehensive profile of a child. It aims at identifying the strengths and weaknesses
of the analysed child and also determines the basis from which further intervention
and therapeutic methods are derived.

Standardisation of the CFT 20-R test was also completed in 2013. The CFT 20-R is
a method aimed at measuring fluid intelligence, which is presumed to be innate to
a certain extent. The stimuli are based on a similar principle as Raven’s matrices.
Among other things, this test has been thoroughly standardised for a population of
socio-culturally disadvantaged children (both locally and on an international scale to
an extent unmatched by numerous other tests) and its results will be interpreted
accordingly. As part of the standardisation 1,682 children were tested, of whom 276
Roma and a total of 579 socially disadvantaged children. In 2014 the data underwent
a more thorough analysis and a detailed test manual was prepared for publication.

Implementation date: 2012 — 2014

2) Training of counselling experts in the use of diagnostic instruments

As part of the above development programme a total of 149 experts were trained in
the Woodcock-Johnson (WI-IE) test administration between 2013 and 2014. In
the previous period, 335 experts were trained, i.e. 484 psychologists in total.

A total of 314 experts were trained in the use of the IDS test between 2013 and 2014.

Besides, between 2013 and 2014, 205 experts were trained in the use of the MaTeRS
test (that maps a child’s readiness for school).

Thanks to support provided by the MEYS in 2014 the needs of counselling facilities




were met very evenly in the territory of the whole Czech Republic and as a result each
centre now has relevant tests at its disposal as well as staff trained in administration
of these tests.

Implementation date: 2013 — 2014

3) Methodological guidance of counselling staff

Methodological guidance takes the form of continuous training programmes,
meetings of directors of all pedagogical and psychological counselling facilities and
remedial teaching centres (organised by the National Institute for Education in
cooperation with the MEYS), methodological groups (i.e. expert groups dedicated to a
specific topic) which discuss the issues of applying new working methods in
counselling facilities and prepare methodologies.

Methodological documents have been prepared about standard activities of
counselling staff. Besides, basic starting points for work and a standard of counselling
services have been defined within the RAMPS project (a European project aimed at
school counselling services that was implemented between 2012 and
2014). Furthermore, the NIE appointed working groups that were dedicated to a
professional standard, a testing standard and possible organisational changes in the
education of pupils with MMD.

In 2014 the NIE in collaboration with an expert group for MMD diagnostics came up
with a standard (methodology) for diagnosing cognitive skills of pupils with special
educational needs who come from a socially different background. Work on the
methodology started in April 2014 and at the end of the year the methodology
underwent thorough external examination with the presence of both Czech and
foreign experts. Ideas submitted by NGOs and other experts on diagnosing mental
disability, which were presented at roundtables organised by the MEYS, were also
made use of. In January 2015 the comments made by experts were incorporated and
the standard was ready to be submitted to the MEYS to undergo the approval
procedure.

The standard is a methodological document whose content logically incorporates
general principles of cognitive skills diagnostics, individual aspects of diagnosing
mental disability as well as a description of specific features of the method in
disadvantaged pupils. The document focuses on key principles that ensure a proper
diagnostic method and that should prevent incorrect diagnostic conclusions.

Among other things, the document describes current diagnostic criteria of mental
disability, procedures governing rough assessment of social disadvantage,
prerequisites of culturally appropriate diagnostics and modalities of using
interventions and dynamic diagnostics. Besides, it also specifies certain approaches to
modifying a diagnostic conclusion depending on specific living conditions of the pupil,
for which sufficiently specific guidelines are not provided even by test manuals. The
standard emphasizes the use of a broad range of information about a pupil. It also
highlights the need for interventions (i.e. specific support for the pupil), the need for
monitoring response to the intervention and the need for dynamic diagnostics in
ambiguous cases and in cases of pupils with a major social disadvantage. A diagnosis
should be made only when there is a sufficient certainty that a correct diagnostic




conclusion has been arrived at.

The NIE will provide the necessary methodological support when the standard is
introduced into practice. At the same time, the standard will be used for reviews,
which the amendment to the Education Act will allow (see measure C).

In parallel to the above standard the NIE prepared also general standards for
diagnostic methods of school counselling facilities. These standards are to a certain
extent complementary and should govern other more general aspects of diagnostics
in school counselling facilities. The document is currently in the consultation
procedure and will be finalised by April 2015 at the latest.

Implementation date: 2014 — January 2015

4) Survey of activities of school counselling facilities and school counselling
departments

Each year (for the first time in March 2014 and for the second time in January 2015) a
survey is carried out in school counselling facilities with the aim to obtain detailed
data on the process of issuing a recommendation for the placement of pupils into
pertinent educational programmes on the basis of diagnostics. This survey is done by
the CSl in collaboration with the NIE (for the results see below, measure F).

Implementation date: March 2014, January 2015

Planned
measures

1) Introduction of new standardised diagnostic instruments into practice

In 2015 psychologists will have a complete set of the CFT 20-R test at their disposal
(currently the test is being prepared for publication). Details about this test can be
found above. Since this is a single-dimensional test with a detailed type of tasks and
since the manual includes all important information, its administration in practice is
possible even without accompanying training of psychologists in school counselling
facilities. Nevertheless, training about this instrument will be available for interested
experts.

Besides, a test of adaptive skills will be prepared (involving tests focusing on social
and communication skills, a child’s response to a specific situation and his/her ability
to socialise) and the principles of dynamic diagnostics that interconnect psychological,
remedial teaching and pedagogical diagnostics will be added into diagnostic methods.
These steps are linked with introducing of the above mentioned methodological
guidance for diagnosing children with special educational needs from a socio-
culturally different background into practice.

Implementation date: 2015 - 2016

2) Training of counselling staff in the use of diagnostic and intervention
instruments and in drawing conclusions from examinations

Training of counselling staff in administration of IDS and MaTeRS tests will continue.

Besides, workshops presenting case studies about the tests used by experts (WJ-IE,




IDS, MaTeRS) will take place.

Counselling staff will also be trained in the principles of dynamic diagnostics (this
procedure of working with a pupil is based on evaluating the pupil’s progress
following provided intervention and it helps to specify the pupil’s learning potential).

Counselling staff will also be acquainted with a methodological guidance for
diagnosing children with special educational needs from a socio-culturally different
background (more about the methodology above).

Implementation date: 2015 — 2016

3) Methodological guidance of counselling staff

In particular the following workshops focusing on methodological guidance of
counselling staff have been planned for 2015:

a) Methodological guidance of directors of school counselling facilities in the
form of workshops on diagnosing and determining educational support for
pupils from a socio-culturally disadvantaged background;

b) Three workshops on diagnostics and interventions for these pupils, with
the possibility of consultations on the selection of diagnostic and intervention
methods;

c) Four workshops with authorities establishing school counselling facilities,
focusing on counselling services in regions (writing reports from
examinations, recommendations about education, staffing of facilities,
related legislative steps) in cooperation with the MEYS.

The standard for diagnosing cognitive skills of pupils with special educational needs
that has been described above will be published at the beginning of 2015 and it will
be subsequently introduced into practice, with support provided by the NIE.

The general standards for diagnostic methods of school counselling facilities that have
been described above will be completed, published and introduced into practice in
2015 as well.

Implementation date: 2015
4) Survey of activities of school counselling facilities and school counselling
departments

The CSI will carry out a regular annual survey that will pertain to the 2014/2015
school year (for more details see below, measure F).

Implementation date: January 2016




C. SUPERVISORY MECHANISMS IN THE AREA OF DIAGNOSTICS AND COUNSELLING FACILITIES
(former measure D)

Planned
measures

1) Establishment of a review body in the field of diagnostics

At present there is no review centre in the Czech Republic. In case of disagreement
with the procedure or outcomes of an examination carried out by a school counselling
facility, each pupil (or his/her statutory representative) has an opportunity to
approach a different facility where the pupil will be re-examined.

The amendment to the Education Act, which is at present debated by the Chamber of
Deputies, stipulates that the NIE, a legal entity established and entrusted by the
MEYS, shall serve as a review body. The outputs of activities of school counselling
facilities, namely reports and recommendations, will be subject to review from now
on. A review may be requested either by the pupil, his/her statutory representative,
school, public authority body and the CSI. If need be, the review procedure may
include a new examination of the pupil’s educational needs, which may be done only
with the consent of the pupil (or his/her statutory representative).

The amendment to the Education Act will also provide other mechanisms for dealing
with a recommendation made by a school counselling facility: it will make it possible
to select an alternative auxiliary measure than the one proposed in
the recommendation if it is not contrary to the pupil’s interest. Potential disputes
about the fulfilment of a recommendation will be settled through negotiation.
Subsequently, the statutory representative will have an opportunity to resort to
the Regional Authority.

The NIE will retain the role of conceptual management and development of the field
of counselling. The CSI will have the principal task of reviewing whether
recommendations made by a counselling facility have been fulfilled in accordance
with the Education Act.

Implementation date: 1 September 2016

2) Moadification of data collection and reporting in school counselling facilities

In relation to the amendment to the Education Act, unified record-keeping and
reporting of performed counselling services and recommended auxiliary measures
will be established and introduced in school counselling facilities. More precise
record-keeping will make it possible to better monitor activities of school counselling
facilities and fulfilment of auxiliary measures.

Implementation date: 1 September 2016




D. PRE-SCHOOL EDUCATION AND PREPARATORY CLASSES (former measure F)

Planned
measures

1) Opening of preparatory classes at primary schools for all pupils

Education in preparatory classes is currently available only for socially disadvantaged
children. The amendment to the Education Act, which is being passed, will make it
possible for all pupils to be educated in preparatory classes. One of the envisaged
effects of this measure is to eliminate the risk of segregating Roma pupils in pre-
school education. Preparatory classes will continue to be included in the regime of
auxiliary measures.

Implementation date: 1 September 2016

2) Introduction of mandatory attendance of the last grade of pre-school
education in nursery schools

In 2015 the MEYS will prepare another amendment to the Education Act that will lead
towards the introduction of mandatory attendance of the last grade of nursery school
for all pupils. At the same time, the rule that the last year of nursery school is free of
charge will remain valid. The aim is to ensure that all children successfully commence
basic education.

Related to this intention are other measures, which pertain to increasing the overall
capacity of pre-school education, monitoring and intervention aimed at children who
do not attend a nursery school, improvement of cooperation with parents,
enforceability of the fulfilment of parental duties and improvement of financial
support of schools.

Implementation date: 1 September 2017 (depending, however, on sufficient capacity-
building for the implementation of this measure)

E. POSITION OF THE FEP BE MMD (former measure G)

Planned
measures

At present all pupils with MMD, i.e. not only those placed into “practical primary
schools” but also those who are individually integrated in mainstream primary schools
are educated pursuant to the FEP BE MMD. The MEYS is planning to repeal this Annex
that governs the education of pupils with MMD.

At the same time, amendment to a part of Chapter 8 of the FEP BE that governs
the education of pupils with special educational needs will be prepared and possibly
also other parts of the FEP BE so as to take into account the specific features of all
pupils including those who have been educated pursuant to the FEP BE MMD to date.

The above change of the educational programme will presumably necessitate




changes in the organisation of education of pupils with MMD. These changes, which
pertain mostly to ensuring adequate educational support through auxiliary measures,
are being prepared by the MEYS in cooperation with the NIE and representatives of
the expert public.

Implementation date: 1 September 2016

F. MONITORING, RECORD-KEEPING AND STATISTICS IN THE AREA OF ROMA PUPIL EDUCATION
(former measure E)

Adopted
measures

1) Amendment to Decree No. 364/2005

An amendment to Decree No. 364/2005 on the Documentation of Schools and School
Facilities, which introduced the duty for schools to keep records about the number of
children educated in FEP BE MMD including information whether these pupils are
integrated in groups or individually, and to transmit both pieces of information to the
MEYS, have been adopted. The Decree was published in the Collection of Laws under
No. 131/2013.

Implementation date: 1 July 2013

2) Surveys to establish the number of Roma pupils educated pursuant to the FEP
BE MMD

Starting in 2013 the CSI carries an annual survey that follows up on the Consolidated
Action Plan for the execution of the judgment and that aims at monitoring long-term
trends in the education of pupils pursuant to the FEP BE MMD, with a special focus on
Roma pupils. The surveyed sample includes schools that educate five or more pupils
with diagnosed MMD in a given school year. Thus, the sample of surveyed schools
may differ year-on-year.

For the sake of this survey the CSI uses the definition of “Roma” used in the Analysis
of Socially Excluded Roma Neighbourhoods and of the Absorption Capacity of Entities
Operating in This Field, which is one of the outputs of a project of the same name
from 2006 implemented by the Ministry of Labour and Social Affairs and Government
Council for Roma Minority Affairs. ARoma is an individual who considers
himself/herself to be a Roma without necessarily acknowledging this under all
circumstances (e.g. during a census) and/or is considered to be a Roma by a
significant part of his/her neighbourhood on the basis of actual or supposed
indicators (anthropological, cultural or social).

The number of Roma pupils according to the above definition is determined in
individual schools by school headmasters in collaboration with teachers who teach in
individual classes, are responsible for education pursuant to the Education Act and
are partners for the Czech School Inspectorate in providing cooperation during
inspections. With regard to the content of the definition it is absolutely vital to know
as much background information about individual pupils as possible and it is only the




school that has this information.

The validity of provided data is verified by the CSI. If the CSI suspects a discrepancy in
the number of reported Roma pupils, it may carry out a subsequent inspection and
also file a motion with the MEYS to inspect how public funds are handled by the
school in question.

In autumn 2013 the assessed sample included 478 schools for which complete data
were available. The following table gives the results of the survey:

Table No. 1
The 2013/2014 school year Number S‘hare
(in %)
Number of pupils educated pursuant to the FEP BE 41,643 -
Of whom Roma pupils 4,278 10.3
Number of pupils educated pursuant to the FEP BE MMD 14,908 -
Of whom Roma pupils 4,198 28.2

In the 2014/2015 school year the surveyed sample comprised 444 schools, which had
already been surveyed in 2013. The results of the survey are presented in the
following table:

Table No. 2
The 2014/2015 school year Number (Si:a;;
Number of pupils educated pursuant to the FEP BE 44,500 =
Of whom Roma pupils 4,209 9.5
Number of pupils educated pursuant to the FEP BE MMD 10,695 -
Of whom Roma pupils 3,468 324




Table No. 3: Year-on-year comparison of the number of Roma pupils

Year-on-year Year-on- Year-on-year
s 2013/2014° |2014/2015|  year . v

comparison . difference in %

difference

Number of pupils

educated pursuant to 37,417 44,500 7,083 +19%

the FEP BE

Of whom Roma pupils

educated pursuant to 3,764 4,209 445 +12%

the FEP BE

Number of pupils
educated pursuant to 14,333 10,695 - 3,638 - 25%

the FEP BE MMD

Of whom Roma pupils
educated pursuant to 3,908 3,468 - 440 -11%

the FEP BE MMD

*Data for the 2013/2014 school year are lower than in table No. 1: the reason is that only
identical schools have been compared from the 2013/2014 and 2014/2015 surveys (i.e. a total
of 444 schools).

The year-on-year comparison of the assessed sample of 444 schools shows the
following:

1. The number of Roma pupils educated pursuant to the FEP BE is on the rise:
the year-on-year increase amounts to 12% (445 pupils).

2. The number of Roma pupils educated pursuant to the FEP BE MMD is
falling: the year-on-year decrease amounts to 11%(440 pupils ).

The above data clearly show that the Czech Republic is succeeding in reducing
the number of Roma pupils educated pursuant to the FEP BE MMD.

Going beyond the survey carried out by the CSI, it may also be said on the basis of
available statistical data on primary school pupils that the number of pupils with
MMD educated in the form of individual integration into mainstream classes has
been increasing long-term.

Since 2009 this number has increased by more than 110 % (see Table No. 4). These
data show that disadvantaged pupils in the Czech education system are continuously
integrated into mainstream schools and classes.




Table No. 4: Primary schools — pupils with MMD in the 2008/2009 to 2013/2014
school years

Primary
schools 08/09 | 09/10 | 10/11 | 11/12 | 12/13 | 13/14 | 14/15

Pupils with
MMD
individually
integrated
i”t‘? 782 794 877 1,070 1,191 1,299 1,674
mainstream
classes of
primary
schools

3. Surveys in school counselling facilities

Starting from 2014, the MEYS in cooperation with the CSI carry out regular annual
surveys in school counselling facilities. The aim of the surveys is to establish the level
of implementation of systemic measures (e.g. measures required by Decrees Nos.
72/2005 and 73/2005) in the field of diagnostics and to examine the practice of
issuing recommendations for the placement of pupils into respective educational
programmes by school counselling facilities so as to be able to subsequently compare
the data with the actual situation at schools.

So far the survey was carried out in March 2014 (data for the 2012/2013 school year
were gathered) and in January 2015 (data for the 2013/2014 school year were
gathered and additional information for the 2012/2013 school year was requested).

Main conclusions of the surveys:

1. Counselling facilities use newer and more up-to-date instruments for
diagnosis more often than in the previous school year

Many more school counselling facilities state that they use the Woodcock-
Johnson International test (70.7% of PPC and 32.3% RTF instead of 57.5% PPC
and 9.9% RTF), the SON R test (34.1% of PPC and 46.9% RTF instead of 20% of
PPC and 31.9% RTF).

Use of the IDS test is also getting more widespread in school counselling
facilities: this instrument, which was published only at the end of 2013, is
used for diagnosing MMD already by 12.2% PPC and 6.3% RTF.

2. Mechanisms of re-examinations of clients which enable to change a pupil’s
placement into an educational programme have been set. Counselling
facilities proceed in accordance with legislation in force and pursue re-




diagnostics as stipulated by Decree No. 116/2011 (see measure A above). A
high percentage of statutory representatives respond to the call, undergo
re-diagnostics with their children and show interest in it.

3. A child’s statutory representative has a crucial influence on deciding on
the way the child will be educated; it is the statutory representative who
makes the final decision whether the recommendation made by a school
counselling facility will be used or not.

It happens that even though a Roma pupil is recommended for transfer from
the FEP BE MMD into the FEP BE, the transfer does not take place due to the
decision made by the child’s statutory representatives. So as to minimize the
occurrence of these situations, the amendment to the Education Act lays
down the duty of school counselling facilities to submit issued
recommendations not only to statutory representatives but also to
the schools themselves. The aim is to prevent pupils from staying in
educational programmes with a reduced curriculum if there is no objective
reason for that.

Implementation date: March 2014, January 2015

Planned
measures

1) Surveys to establish the number of Roma pupils educated pursuant to the FEP
BE MMD

Date of the next survey: December 2015

In 2015 the survey will be carried out in autumn on the basis of data the schools have
from the new school year so as to make sure that the information is up to date. Data
from this survey will be available in January 2016 at the latest.

2) Surveys in school counselling facilities

Date of the next survey: March 2016

The survey will concern the 2014/2015 school year. Again, further questions will be
added that will specify the issues even more.

G. CONSULTATIONS WITH STAKEHOLDERS (former measure H)

Adopted
measures

The MEYS considers it to be of utmost importance to have permanent feedback from
relevant stakeholders. Therefore, the following meetings or events have been
organised:

1) Forum of Non-governmental Organisations

The Forum was established in 2012. The Government Representative for Human




Rights, representatives from the Office of the Ombudsman, Ministry of Labour and
Social Affairs, CSI, Social Inclusion Agency, Government Council for Roma Minority
Affairs, professional associations (Association of the Staff of PPC, Association of the
Staff of RTF, Association of Primary School Teachers, Association of Remedial
Teachers of the Czech Republic, Association of Primary School Headmasters, Czech-
Moravian Trade Union of Education Staff) and non-governmental organisations
(European Roma Rights Centre, Amnesty International, Czech Society of Inclusive
Education, Romodrom, Open Society fond, Word 21, LUMOS, League of Human
Rights, Roma Education Fund) got involved in its activities.

In 2013 the Forum met three times. The main discussion topics included
the envisaged amendment to Section 16 of the Education Act, amendments to
Decrees Nos. 72/2005 and 73/2005, amendment to Decree No. 364/2005, state of
execution of the Consolidated Action Plan for the execution of the judgment,
introduction of new diagnostic instruments and familiarisation with the results of the
CSl survey.

Implementation date: 2012 — 2013

2) Roundtable on inclusive education

In 2014 national roundtables dedicated to debating key topics of education in the
Czech Republic were established by the MEYS. The aim of the roundtables is to open
discussion about priority topics of the MEYS with the participation of stakeholders
from the school environment and professional organisations as well as associations.
Permanent roundtable members include representatives of professional
organisations, public administration, local administration, the academia, schools and
school counselling facilities, experts on the given topics, non-governmental
organisations and the ombudsman. A separate roundtable was established for
the field of inclusive education, which directly follows up on the activities of
the Forum of Non-governmental Organisations.

The roundtable on inclusive education started its activities by a meeting held in April
2014, which aimed at introducing and debating the proposed amendment to
Section 16 of the Education Act, proposed amendments to Decrees Nos. 72/2005 and
73/2005, as well as providing information about the fulfilment of the Consolidated
Action Plan on the execution of the judgment.

Implementation date: 2014

Planned
measures

Roundtable on inclusive education

Another roundtable meeting has been scheduled for April 2015. It will be dedicated
primarily to providing information about the fulfilment of the Consolidated Action
Plan for the execution of the judgment as well as information about the state of
legislative process concerning the amendment to Section 16 of the Education Act. The
roundtable will then meet again in the second half of 2015.

Implementation date: 2015




ANNEX — VOCABULARY AND ACRONYMS

FEP BE = Framework Educational Programme for Basic Education

A document issued by the MEYS that stipulates the binding content and objectives of basic education
and defines a framework for the preparation of School Educational Programmes.

FEP BE MMD = Framework Educational Programme for Basic Education — an Annex governing
the education of pupils with a mild mental disability

A component of FEP BE that governs the adaptation of the educational programme to the needs and
educational possibilities of pupils with a mild mental disability and that also adjusts the process of
education to the degree of mental and physical development of those pupils.

Ombudsman = Public Defender of Rights

In accordance with Act No. 349/1999, which makes provision with respect to the Public Defender of
Rights, the Ombudsman protects people against the conduct of authorities and other institutions if
the conduct is against the law, does not correspond to the principles of democratic rule of law and
good governance, as well as against their failure to act, thus contributing to the protection of
fundamental rights and freedoms.

MEYS = Ministry of Education, Youth and Sports
CSI = Czech School Inspectorate

Office that reports to the MEYS, established upon statute to monitor and evaluate the efficiency of
the system of education, inspect the quality of education and compliance with legal regulations at
schools and in school facilities.

MMD = Mild Mental Disability
NIE = National Institute for Education
PPC = Pedagogical and Psychological Counselling Facility

RTF = Remedial Teaching Facility



CASE No. 5

1222nd meeting — 12 March 2015

Case against the Czech Republic

Application Case Judgment of Final on

57325/00 D.H. AND OTHERS 13/11/2007 Grand Chamber

CM/Inf/DH(2010)47, DH-DD(2015)161, DH-DD(2014)1145, DH-DD(2014)541, DH-DD(2014)117,
DH-DD(2013)1133, DH-DD(2013)718, DH-DD(2013)1284, DH-DD(2012)1074, DH-DD(2015)151
DH-DD(2012)1137, DH-DD(2012)1089 DH-DD(2014)569, DH-DD(2014)631, DH-DD(2015)178,
DH-DD(2015)248, DH-DD(2015)243, DH-DD(2015)261

Decisions
The Deputies

1. noted that the new legislative framework and diagnostic tools envisaged under the consolidated
action plan of 2012 have been put in place; however, expressed concern that, according to the most recent
statistics, the percentage of Roma pupils in classes or groups for children with “mild mental disabilities”
remains disproportionate;

2. noting the problems identified with the functioning of the testing system and the follow-up for pupils
recommended for transfer to mainstream education, underlined the importance of ensuring effective
supervision of the use of diagnostic tools and of follow-up to recommendations, and urged the authorities to
ensure the necessary support to pupils entering or transferred to mainstream education;

3. welcomed the changes to the legislative framework envisaged under the Education Act for
September 2016 and invited the authorities to indicate the measures to be taken to implement effectively this
new legislative framework; strongly encouraged the authorities to enhance their ongoing co-operation with
civil society in this area, to ensure that future measures adopted have the necessary impact in practice;

4. invited the authorities to provide, no later than by 1 September 2015, information on the strategy
they envisage to implement the new legislative framework, as well as, by the 5 February 2016, an update
with the most recent statistics concerning the education of Roma pupils in groups/classes for pupils with
“mild mental disability” and information responding to the other concerns raised,;

5. decided to resume consideration of this case, in the light of the information expected from the Czech
authorities at the latest, at their DH meeting of June 2016.
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AFFAIRE N° 5
1222e réunion — 12 mars 2015

Affaire contre la République tcheque

Requéte Affaire Arrét du Définitif le

57325/00 D.H. ET AUTRES 13/11/2007 Grande Chambre

CM/Inf/DH(2010)47, DH-DD(2015)161, DH-DD(2014)1145, DH-DD(2014)541, DH-DD(2014)117,
DH-DD(2013)1133, DH-DD(2013)718, DH-DD(2013)1284, DH-DD(2012)1074, DH-DD(2015)151
DH-DD(2012)1137, DH-DD(2012)1089 DH-DD(2014)569, DH-DD(2014)631, DH-DD(2015)178
DH-DD(2015)248, DH-DD(2015)243, DH-DD(2015)261

Décisions
Les Délégués

1. relevent que le nouveau cadre |égislatif et les outils de diagnostic envisagés dans le cadre du plan
d'action consolidé de 2012 ont été mises en place ; expriment toutefois leur préoccupation du fait que, selon
les statistiques les plus récentes, le pourcentage d’éléves roms dans des classes ou des groupes pour
enfants avec des « handicaps mentaux légers » reste disproportionné ;

2. notant les problémes identifiés dans le fonctionnement du systéme de diagnostic et du suivi des
éléeves recommandés pour le transfert vers I'enseignement ordinaire, soulignent I'importance d'assurer une
surveillance effective de l'utilisation des outils de diagnostic et un suivi des recommandations, et demandent
instamment aux autorités d’assurer le soutien nécessaire aux €leves entrant dans ou transférés vers
'enseignement ordinaire ;

3. se félicitent des modifications du cadre Iégislatif prévues par la loi sur I'éducation pour septembre
2016 et invitent les autorités a indiquer les mesures a prendre afin de mettre en ceuvre ce nouveau cadre
législatif de facon effective ; encouragent vivement les autorités a renforcer leur coopération avec la société
civile dans ce domaine, afin d'assurer que les futures mesures qui seront adoptées auront I'impact
nécessaire sur le terrain ;

4. invitent les autorités a fournir, pour le ler septembre 2015 au plus tard, des informations sur la
stratégie envisagée pour mettre en ceuvre le nouveau cadre I€gislatif, et, pour le 5 février 2016, une mise a
jour avec les statistiques les plus récentes concernant I'éducation des éléves roms dans des
groupes/classes pour éleves souffrant de « handicap mental Iéger », ainsi que des informations en réponse
aux autres préoccupations exprimées ;

5. décident de reprendre I'examen de cette affaire, a la lumiére des informations attendues de la part
des autorités tcheques, au plus tard lors de leur réunion DH de juin 2016.
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PLANNED AND IMPLEMENTED MEASURES FOLLOWING UP ON
THE AMENDMENT TO THE EDUCATION ACT FOR THE EXECUTION OF
THE JUDGMENT OF THE EUROPEAN COURT OF HUMAN RIGHTS IN
THE CASE OF D. H. AND OTHERS V. THE CZECH REPUBLIC

The present report is submitted on the basis of Point 4 of the Decision of the Committee of
Ministers of the Council of Europe as of 12 March 2015, and it introduces the most important
steps that the Government have implemented since January 2015 and intends to take in the
upcoming months in order to ensure successful introduction of changes enshrined in the
amendment to the Education Act (Act No. 82/2015) into practice.

In recent years, the Czech Republic has been systematically striving to reduce inequalities in
education. It focuses in particular on adequate and efficient offsetting of all forms of
disadvantages pupils may have, with emphasis on customisation of provided support and on
general strengthening of inclusive elements of the education system. Even though measures
supporting the education of Roma pupils have some specific features, they are part and parcel
of this approach that is gradually being pursued at all levels of the education policy: it is
enshrined in crucial strategic Government documents and thanks to the recently approved
amendment to the Education Act it is also reflected in key legislation. Current Government
initiatives are therefore being gradually shifted from establishing general systemic
prerequisites for inclusive education to correct implementation thereof in education practice.

1. Amendment to the Education Act

The Ministry of Education, Youth and Sports (MEYS) prepared an extensive amendment to
the Education Act, the purpose of which is a comprehensive change in the education of pupils
with special educational needs as well as strengthening of inclusive environment at primary
schools. In March 2015 the amendment was approved by both chambers of the Parliament of
the Czech Republic and in April it was signed by the President of the Czech Republic.
The amendment was promulgated in the Collection of Laws under No. 82/2015. Most key
changes shall be effective as of 1 September 2016.

The amendment to the Education Act strengthens elements of inclusive education in

the education system in particular by:

» Declaring equal access to education for all pupils;

» Abandoning the categorisation of pupils (pupils with a social disadvantage, pupils with
a health disadvantage and pupils with a health disability);

» Introducing the notion of auxiliary measures necessary to guarantee the maximum
achievable full-fledged education in the mainstream for all pupils. Auxiliary measures will
be selected so as to reflect the pupil’s health, cultural background and/or other living
conditions;

> Introducing a new definition of the notion of a “pupil with special educational needs” who
is seen as a pupil who needs auxiliary measures in order to fulfil his/her educational



possibilities and pursue his/her right to education on an equal basis with others.
Classification of auxiliary measures will thus be at the forefront and classification of
special educational needs will be subsequently derived from it;

Introducing the possibility of education in preparatory classes for all pupils (education in
preparatory classes is currently available only for socially disadvantaged children). One of
the envisaged effects of this measure is to eliminate the risk of segregating Roma pupils in
pre-school education. Preparatory classes will continue to be included in the regime of
auxiliary measures;

Introducing a review body, which makes it possible to have the conclusions and
recommendations laid down by a counselling facility reviewed in case a beneficiary of a
counselling service is dissatisfied. Hence, the outputs delivered by school counselling
facilities, namely reports and recommendations, may be subject to review at the request of
the pupil or his/her statutory representative and other entities, where appropriate;
Introducing the rule that a counselling facility’s recommendation that describes the pupil’s
specific educational difficulties and proposes specific auxiliary measures and adjustments
in his/her education will be delivered not only to the pupil or his/her statutory
representative but also to the school that the pupil attends. This will help to make sure that
the school adopts and implements the proposed measures and adjustments.

2. Measures following up on the amendment to the Education Act

In relation to the approved amendment to the Education Act the MEYS systematically and
intensively introduces inclusive education and establishes equal access to education for all
pupils in the Czech Republic. The aim of the process is to set up positive preconditions for
the education of all pupils so that education can take place primarily in the mainstream with
the help of adequate auxiliary measures necessary to ensure educational needs of each pupil.
This step should also bring significant support for the education of Roma pupils and their
inclusion in the majority population.

The following sections introduce the most important implemented and planned measures that
follow up on the approved amendment to the Education Act. All measures stated below are
funded either from the state budget or from EU Structural Funds.

2.1 Decree on the education of children, pupils and students with special educational

needs

In connection with the approved amendment to the Education Act the MEYS is elaborating
an implementing legal regulation pertaining to Article 16 of the Education Act, which shall
specify (among other things):

— Alist and purpose of all auxiliary measures, defined in five levels;
— The procedure and time limits for awarding auxiliary measures;




— Rules of cooperation among competent entities;

— Elaboration of a teaching support plan;

— Elaboration of a form pertaining to recommendations for schools;

— Elements of individual education plans;

— The job description of a teacher’s assistant;

— Powers of the review body.

Starting in April 2015, small expert working groups took place at the MEY'S about individual
topics of the Decree, and the text of the Decree was drafted. Subsequently, the prepared draft
Decree was sent for comments to members of a large working group.

The large working group includes experts from the following entities:

Association of Primary School Headmasters;

Association of the Staff of Pedagogical and Psychological Counselling Facilities;
Association of Remedial Teaching Centres;

Association of Remedial Teachers;

Representatives of a project entitled “Systemic Support for Inclusive Education”;
Government Committee for Citizens with a Health Disability;

Representatives of the National Council of Persons with a Health Disability;
Social Inclusion Agency;

Czech Professional Society for Inclusive Education (COSIV);

Teaching staff from the field;

Counselling staff from the field;

Representatives of Regional Authorities;

Czech School Inspectorate (CSI);

National Institute for Education (NIE);

Czech-Moravian Trade Union of Teaching Staff;

— Representatives of individual Departments of the MEYS.

Timeframe of work on the Decree:

Discussion on the draft in the working group | 27 August 2015
Meeting of the Board of senior officials of the | August 2015
MEYS

Interdepartmental consultation procedure September 2015
Settlement of comments September 2015
Submission to working committees of the October 2015
Government Legislative Council

Discussion on the draft in working October 2015
committees of the Government Legislative

Council

Approval of the Decree by the MEY'S December 2015
Entry of the Decree into force and effect 1 September 2016




2.2 Workshops and methodological guidance for heads of school counselling facilities
and their establishers

As part of implementing Article 16 of the Education Act, the National Institute for
Education, which is an institution directly managed by the MEYS, organises regular
meetings with directors of school counselling facilities, which have in particular
the following content:
— Methodological guidance of directors and senior staff of school counselling facilities
in the form of workshops about planned changes; and
— Provision of information about the upcoming changes in counselling services and in
the catalogue of auxiliary measures; training about Article 16 of the Education Act;
information about reporting and the Decree; suggestions on the review body.

Directors of pedagogical and psychological counselling facilities and heads of remedial
teaching centres provide source materials for the upcoming changes.

Besides, meetings take place between the NIE and the establishers of school counselling
facilities, taking the form of workshops held in collaboration with the MEYS, the purpose of
which is to provide information about legislative steps.

Planned measure Implementation date

Workshops with directors of regional On an ongoing basis
pedagogical and psychological counselling

facilities

Workshops with heads of remedial teaching
centres

On an ongoing basis

Workshops with establishers of school On an ongoing basis

counselling facilities

2.3 Further training of counselling and teaching staff

Further training of counselling staff

In relation to the amendment to Article 16 of the Education Act, the MEYS implements
further training of counselling staff, which should serve as preparation for the new concept of
detemination of support for pupils. At present, trainers are being trained for individual regions
who shall subsequently guarantee the training of individual counselling staff in their
respective regions.

Further training of counselling staff shall be provided for by the NIE.

Planned measure Implementation date

Training for school counselling facilities and
schools related to auxiliary measures that
follow from Article 16 of the Education Act
for the work with children with special

The NIE started to prepare training about
auxiliary measures in school counselling
facilities in March 2015




educational needs; preparation for the new
concept of detemination of support for

pupils
Commencement of training May 2015 — meeting of trainers;
topics: assessment of pupils, auxiliary
measures
Training of trainers of school counselling Two trainings in June 2015; subsequently in
facilities August and September 2015
Training of senior staff of school October 2015

counselling facilities

Training of directors of school counselling | April and May 2015; subsequently September
facilities and December 2015

Training of staff of school counselling January to June 2016
facilities — workshops

Further training of teaching staff

In relation to the amendment of Article 16 of the Education Act, the MEYS also implements
further training of teaching staff, which should serve as preparation for the new concept of
detemination of support for pupils. At present, trainers are being trained for individual regions
who shall subsequently guarantee the training of individual teaching staff in their respective
regions.

Further training of teaching staff shall be provided for by the National Institute for Further
Education, which is an entity directly managed by the MEYS.

Planned measure Implementation date

Commencement of training May 2015 — meeting of trainers;
topics: assessment of pupils, auxiliary
measures

Training of trainers Two trainings in June 2015; subsequently in
August and September 2015

Training of headmasters January to June 2016

Training of teaching staff January to June 2016

2.4 Control mechanisms in the field of diagnostics and counselling facilities

The amendment to the Education Act introduces a new review body in the field of diagnostics.
The outputs delivered by school counselling facilities, i.e. reports and recommendations, shall
be subject to review. A pupil or his/her statutory representative will be able to request a legal
entity established and authorised by the MEY'S to review a report or a recommendation issued
by a school counselling facility within the time limit of 30 days from the day of its receipt.
A review of a recommendation may also be requested by a school, school facility or public
authority that has imposed a duty on a pupil or his/her statutory representative to make use of
professional counselling assistance in a school counselling facility, likewise within the time
limit of 30 days from the day of the receipt of the recommendation. Besides, the CSI may also
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request a review.

At present, the NIE is devising options concerning how the review body is to be staffed, which
shall be submitted to the MEYS. Currently there are three options (the staff will be employees
of the NIE and they will take full care of the organisation and review of examination outputs;
the organisation and reviews will be taken care of by the staff of the NIE in cooperation with
regional inspectors; the organisation and reviews will be taken care of by staff of counselling
facilities who will have a part-time job in the NIE). A proposal for the funding of the three
options is also being designed. Besides, qualifications requirements for the staff who will do
the reviews have been defined (seven years of practice in the system; 300 hours of completed
training programmes for teaching staff and potentially further specialised trainings depending
on the required job profile; conceptualisation and communication skills; knowledge about the
situation in the region; ability to communicate about the system of pedagogical and
psychological counselling facilities and remedial teaching centres).

The proposals are currently being discussed with experts from the field and with the MEYS.

Planned measure Implementation date

Commencement of work of the review entity | September 2016

2.5 Change of record-keeping and statistics

In connection with the approved amendment to Article 16 of the Education Act and
the implementing Decree whose elaboration is under way (see above measure 2.1) it is also
necessary to amend Decree No. 364/2005, which makes provision with respect to record-
keeping of schools and school facilities and the school register and submission of data from the
records of schools and school facilities and the school register.

The Decree shall newly govern auxiliary measures recorded in school registers and a provision
shall be added regarding the submission of data from school registers to the MEYS, among
other things for the purposes of funding.

Planned measure Implementation date

Amendment to Decree No. 364/2005 December 2015

2.6 Introduction of new diagnostic and intervention instruments

In relation to the interconnection between psychological and remedial teaching diagnostics on
one hand and the establishment of special educational needs and specific auxiliary measures on
the other hand, training is offered in the form of workshops about the existing diagnostic
methods that are suitable for this purpose. In addition, new methods are being developed in
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those areas where methods are either obsolete or lacking.

Planned measure Implementation date
Training about the existing methods Since January 2015
Development of new methods 2015/2016

2.7 Introduction of quality standards of counselling services

At present, quality standards (namely staffing, procedural, diagnostic standards) are being
elaborated, which shall be verified and implemented both at regional and national level.
The individual quality standards for school counselling facilities will become the starting point
for the unification of provided counselling services. The system of accountability for
the fulfilment of unified requirements for the quality of services and their methodological
guidance will be amended. The introduction of the above standards into practice will be
accompanied by organised methodological support related to the verification of implemented
processes.

Planned measure Implementation date

Elaboration of standards — namely staffing, | 2015
procedural and diagnostic standards

Elaboration of intervention standards 2016

Implementation of standards and verification | 2016
thereof

2.8 Methodological recommendation pertaining to the establishment of the position
of a teacher’s assistant

In collaboration with the NIE the MEYS has elaborated a methodological recommendation
pertaining to the establishment of the position of a teacher’s assistant. Pursuant to the amended
Article 16 of the Education Act, the use of a teacher’s assistant is one of the auxiliary measures.
The methodological recommendation has been designated for the staff of school counselling
facilities and for school headmasters and possibly also for school teachers, teacher’s assistants
as well as staff of regional authorities.

The methodological recommendation provides an overview of suitable procedures in
establishing the position of a teacher’s assistant, laying down procedures related to the
assessment of the need for a teacher’s assistant in a given class, group or department,
procedures to be undertaken by a school headmaster in relation to the application for funding,
the conclusion of contracts and determination of job description, and last but not least
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the involvement of the teacher’s assistant in the day-to-day school routine. The document also
contains a recommendation on the cooperation between the teacher’s assistant and
the teacher(s) as well as methodological guidance and support for the teacher’s assistant.

Planned measure Implementation date

Elaboration of the Methodological April 2015
recommendation and its submission for
approval to the Board of senior officials of
the MEY'S

Publication of the Methodological May 2015
recommendation

2.9 Information workshops about Article 16 of the Education Act and the implementing
Decree

The MEYS is going to hold information workshops in all regions of the Czech Republic with
the aim of explaining more in depth the measures stemming from Article 16 of the Education
Act and the implementing Decree that follows from it to representatives of regions, schools,
school counselling facilities and other institutions.

At the same time, in April 2015 the NIE commenced training of representatives of school
counselling facilities.

Planned measure Implementation date
Workshops in 14 regions From October to November 2015
#*
* %
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Anotace rozsudku ze dne 18. fijna 2012 ve véci €. 37679/03 — Bures proti Ceské republice

Senat paté sekce Soudu dospél jednomysiné k zavéru, 7e doslo k poruseni ¢lanku 3 Umluvy
zakazujiciho muceni a jiné nelidské ¢i poniZujici zachazeni, a to jak ve své hmotnéprdvni sloice
z dlvodu zachazeni se stéZovatelem na zachytné protialkoholni stanici, tak ve své procesni slozce
zdlvodu neucinného vysetfeni této uddlosti. Za nepfijatelnou pro nevycerpani vnitrostatnich
prostifedkl napravy Soud naopak prohlasil stéZovatelovu namitku, Ze naslednou nedobrovolnou
hospitalizaci v psychiatrické |écebné doslo k poruseni jeho prdva na svobodu a osobni bezpecnost
zaru¢eného v €l. 5 odst. 1 a 4 Umluvy.

(i) Okolnosti pfipadu

V Unoru 2007 se stéZovatel predavkoval lékem, ktery uZival k |é¢bé svého dusevniho onemocnéni, a
ve vecernich hodinach se vydal nakupovat pouze ve svetru, bez kalhot a spodniho pradla. Privolana
hlidka policie usoudila, Ze je stéZovatel pod vlivem drog, a proto ho nechala prevést na zachytnou
stanici. Zde byl ihned po pfijeti z diivodu neklidu na dvé hodiny pfikurtovan k [Gzku. V pribéhu noci
byl z diivodu udajné agresivity vci personalu stanice pfikurtovan jesté dvakrat. Druhy den rano byl
stéZovatel vysetien lékarem, ktery shledal, Ze ovlivnéni neznamou psychoaktivni latkou nadale trva,
stéZovatel jevi znamky dusevni choroby a je nebezpecny sobé i svému okoli. StéZovatel byl proto
predan do psychiatrické |é¢ebny, kde byl po dobu dvou mésici nedobrovolné hospitalizovan.

Meéstsky soud v Brné v fizeni o pfipustnosti prevzeti do uUstavu zdravotnické péce v unoru 2007
rozhodl, Ze umisténi stéZovatele do psychiatrické 1é¢ebny bylo zakonné. StéZovatel nicméné nebyl
vyslechnut a soudem jmenovand advokatka zlstala v fizeni pfed méstskym soudem zcela pasivni,
jelikoz ji rozhodnuti o jmenovani zastupcem bylo doruceno soucasné s rozhodnutim o pripustnosti
prevzeti a ani nasledné ve véci nevykonala Zadny ukon. Po svém propusténi v ¢ervenci 2007 podal
stéZovatel s pomoci nevladni organizace odvolani proti rozhodnuti méstského soudu spolu s ndvrhem
na prominuti zmeskani lhaty. Méstsky soud zmeskani Ihity prominul, Krajsky soud v Brné nicméné
fizeni v fijnu 2007 zastavil, jelikoZz stéZovatel jiz nebyl hospitalizovan. StéZovatel podal proti
rozhodnuti méstského soudu z inora 2007, kterym bylo schvaleno jeho nedobrovolné pfijeti do
psychiatrické Iécebny, téZ Zalobu pro zmatecnost, v niz tvrdil, Ze mu bylo z divodu zcela netc¢inného
zastoupeni upfeno prdvo ucastnit se fizeni. Soudy jeho Zalobu zamitly. Proti rozhodnuti krajského
soudu z fijna 2007, kterym bylo zastaveno fizeni o pfipustnosti prevzeti do psychiatrické Iécebny,
sté7ovatel podal Ustavni stiznost. Ustavni soud ji v bfeznu 2008 odmitl pro nevylerpani viech
prostiedkl napravy, konkrétné Zaloby pro zmatecnost.

V ¢ervnu 2007 stéZovatel podal trestni oznameni ohledné omezovaciho opatreni, kterému byl
podroben na zachytné stanici. Policie vyslechla jeho, oba oSetfovatele, ktefi stéZovatele pfikurtovali,
a dalsi zdravotnicky persondl, ktery mél danou noc na stanici sluzbu. Ddle zadala vypracovani
znaleckého posudku na zranéni, ktera stézovatel utrpél. Znalec konstatoval, Ze v dlsledku komprese
nervl a cév stéZovatel utrpél oboustrannou tézkou parézu loketnich nerv(, kterd ma dlouhodobé,
avsak nikoli trvalé nasledky. V prosinci 2007 policie véc odlozila s tim, Ze se trestny ¢in nestal, jelikoz
za zranéni je ¢astecné odpovédny i stéZovatel a prevedSim nelze uréit rozsah zavinéni jednotlivych
podezielych. V Unoru 2008 méstské statni zastupitelstvi zamitlo stéZovatelovu stiznost, kdyZz dospélo
k zavéru, Ze stéZzovatelovo prikurtovani bylo provedeno v souladu s pravnimi predpisy a stéZovatel byl
navic pravidelné kazdych 20 minut kontrolovdn. StéZovatel se nasledné obratil na Ustavni soud, ktery
vsak jeho stiznost pro zjevnou neopodstatnénost v fijnu 2008 odmitl.

StéZovatel v prosinci 2008 podal proti psychiatrické l1é¢ebné Zalobu na ochranu osobnosti, kterou
v lednu 2012 Krajsky soud v Brné zamitl.

(ii) Oddvodnéni rozhodnuti Soudu

a) Tvrzené poruseni ¢ldnku 3 Umluvy v jeho hmotnéprdvni slozce

Soud v prvé fadé konstatoval, Ze personal zachytné stanice vykonava statni moc zadrZzovat osoby, a
jeliko? se stat nemuze zbavit své odpovédnosti tim, e ji deleguje na jiného, je z hlediska Umluvy za
jeho pocinani pfimo odpovédny. Ddle Soud uvedl, Ze pouZiti omezovacich opatfeni neni lé¢ebnym



postupem, ale uZitim sily. V daném kontextu je tedy stat povinen hajitelné tvrzeni, Ze takové uZiti sily
nebylo nezbytné nutné z dlvodu predchoziho jedndani stéZovatele, vysetfit prostfedky trestniho
prava. StéZovatel proto nebyl pfed podanim stiZznosti k Soudu povinen podat ob¢anskopravni Zalobu
a Soud nemusi vyckat, jak o ni vnitrostatni soudy rozhodnou.

Soud dale dovodil, Ze s ohledem na stéZovatelovo zranitelné postaveni (dusevni porucha a stav
intoxikace), zplGsob provedeni omezujictho opatfeni (jeho okamizité aplikovani presto, Ze byl
stéZovatel pfi pfevozu a pfijmu do nemocnice klidny) a vazné zdravotni nasledky, které pro néj mélo,
vyvolalo toto opatfeni u stéZovatele nepochybné velkou tisen a fyzické utrapy, a proto je na
projednavany pfipad ¢lanek 3 Umluvy poufZitelny.

PFi posouzeni souladu postupu zdravotnického persondlu zachytné stanice s ¢lankem 3 Umluvy Soud
pripomnél, Ze pouziti omezovacich prostfedkd je zavaznym opatfenim, které musi byt vzdy vedeno
s cilem zabranit bezprostfedni Ujmé pacienta nebo jeho okoli a musi byt tomuto cili pfimérené.
V projedndvaném pripadé byl stéZovatel po pfijmu na zdchytnou stanici prikurtovan jen z diivodu
tvrzeného neklidu, a to jako bé&Zné rutinni opatteni, aniz byly vyzkouseny jakékoli jiné metody jeho
uklidnéni. Takovy postup je podle Soudu zcela nepfijatelny. Ackoli agresivita vicéi personalu je
legitimnim dlvodem pro uZiti omezovacich opatteni, Soud v projednavaném pripadé neshledal, Ze by
tvrzena agresivita stéZovatele v pribéhu noci byla dostate¢né prokazana. Reakce, kdy se stéZovatel
branil pfikurtovani, které nebylo vyvolano pfedchozim jednanim dané osoby, byla pfirozena a nelze ji
kurtovani odlivodnit. Soud proto uzaviel, Ze pouZziti kurtd vici stéZovateli nebylo ani nezbytné, ani
pfimérené.

Dale Soud pripomnél, Ze prikurtované osoby museji byt bedlivé sledovany. V projednavaném pripadé
se tak nestalo. Toto flagrantni poruSeni povinnosti chranit zdravi osob zbavenych svobody bylo navic
jednim z dlivod( stéZovatelova vazného zranéni.

Zavérem Soud konstatoval, Ze personal zachytné stanice nevedl fadné zaznamy o pribéhu uziti
omezovaciho opatfeni, a to v rozporu s evropskymi i vnitrostatnimi normami. Toto pochybéni navic
negativné ovlivnilo moZnost radného prokazani skutkovych okolnosti v rdmci trestniho fizeni.

Soud ze vSech vyse uvedenych dlvodl dospél k zavéru, Ze doslo k poruseni hmotnépravni slozky
¢lanku 3 Umluvy.

b) Tvrzené poruseni ¢ldnku 3 Umluvy v jeho procesni sloZce

Soud dale posuzoval, zda vysetfovani daného pripadu vyhovélo poZadavkim na adekvatnost,
rychlost, vefejnost a nezavislost.

Ohledné vcasnosti a rychlosti vySetfovani Soud konstatoval, Ze psychiatrickd 1é¢ebna neni statnim
organem, ktery je opravnén zahdjit vySetfovani, proto je rozhodnym okamzikem pro posouzeni
vCasnosti a rychlosti reakce statnich organd az podani trestniho oznameni, nikoli jiz samotna stiznost
personalu lécebny. Poté, co se stéZovatel obratil na policii, byla véc dle Soudu provérovana rychle
(policie rozhodla ve Ih(ité Sesti mésicl) a bez pratah(.

Vysetrovani téZ bylo nezavislé a naplnilo i poZadavek na verejnost; stéZovatel mél pristup k vySetto-
vacimu spisu, mohl podat stiznost proti postupu policejniho organu, ve které mohl napadnout
vérohodnost jakéhokoli dikazu provedeného policii i navrhnout provedeni dalSich dikaz(. StéZzovatel
tedy byl do fizeni zapojen v mife, kterd byla dostatecna pro fadné zajisténi jeho zajm(, a nebylo
proto nezbytné, aby byl téZ pritomen vyslechd svédkil a podezielych.

Vysettovani nicméné nedostalo poZadavku na adekvatnost, ponévadz nebylo dostate¢né dikladné.
JelikoZ byl stéZovatel podroben nelidskému a poniZujicimu zachazeni, neni zavér statni zastupkyné, ze
pouziti kurtd bylo v souladu s pravnimi predpisy, slucitelny s povinnosti statu zajistit Uc¢innou ochranu
pred $patnym zachazenim porusujicim €lanek 3 Umluvy. Zavér statni zastupkyné, 7e byl sté7ovatel pfi
pfijmu na zachytnou stanici agresivni, navic dle Soudu postrada jakoukoli oporu ve spise. Stejné tak
Soud oznadil za zardzZejici, Ze statni zastupkyné uvedla, Ze stéZovatel byl pravidelné po 20 minutach
kontrolovan, a tento sv(j zavér, ktery je v rozporu s predchozimi zavéry policejniho organu ucinénymi
na zakladé stejnych dlikazl, nijak neodlvodnila.

Soud proto konstatoval, e doslo i k poru$eni procesni slozky ¢lanku 3 Umluvy.



c) Tvrzené poruseni &. 5 odst. 1 Umluvy

StéZzovatel ddle namital, Ze jeho nedobrovolnd hospitalizace v psychiatrické |écebné v radé aspekti
porusila jeho pravo na svobodu.

Soud pfipomnél, Ze v mnoha pfedchozich pfipadech shledal poruseni prava na pfistup k soudu,
paklize Ustavni soud wvyloZil procesni pravidla pro podédni Ustavni stiznosti nepredvidatelnym
zplUsobem c¢i postupoval s nadmérnym formalismem. V projednavaném pripadé vSak Soud dospél
k zadvéru, Ye vrozhodnou dobu jiz byla judikatura Ustavniho soudu ohledné nutnosti podat
v obdobnych ptripadech nejprve Zalobu pro zmatecnost ustdlend, a proto byla pro stéZzovatele
predvidatelna.

JelikoZ tedy stéZovatel nepodal Ustavni stiznost v souladu s procesnimi poZadavky, které nebyly
pouzity svévolné, nepredvidatelné nebo nadmérné formalné, nevycCerpal radné vnitrostatni
prostfedky napravy, a jeho stiznost je proto nepfrijatelna.

d) Tvrzené poruseni &l. 5 odst. 4 Umluvy

StéZovatel konecné namital, Ze neprobéhlo Zadné fadné soudni fizeni, v némz by byla pfezkoumana
zakonnost jeho nedobrovolné hospitalizace.

Soud s odkazem na svou predchozi judikaturu pfipomnél, Ze namitku nedodrzeni procesnich zaruk
vfizeni podle ¢l.5 odst. 4 Umluvy je tfeba nejprve tadné uplatnit u Ustavniho soudu. V

projedndvaném pfipadé se viak sté7ovatel zvyse uvedenych diivodd na Ustavni soud neobratil
radné, proto je jeho namitka nepfijatelna pro nevycerpani vnitrostatnich prostfedkd napravy.



Exécution de I’arrét de la Cour
en I’affaire n° 37679/08 — Bures$ c. République tcheque
Plan d’action actualisé présenté par le Gouvernement tcheque
le 1°" septembre 2015

Dans son arrét du 18 octobre 2012, la Cour a conclu a la violation de I’article 3 de la
Convention tant dans son volet matériel concernant I’attachement du requérant au lit dans un
centre de désintoxication, que dans son volet procédural en ce qui concerne I’enquéte ulté-
rieure sur I’évenement.

L’arrét est devenu définitif le 18 janvier 2013 en vertu de I’article 44 § 2 lettre b) de la
Convention.

Le présent rapport a pour objet d’informer le Comité des ministres des mesures indi-
viduelles et générales d’exécution de I’arrét, tant de celles qui ont été déja prises que celles
qui sont prévues.

I. MESURES INDIVIDUELLES

La satisfaction équitable accordée au requérant a la hauteur de 20 000 euros a été payée
le 9 avril 2013."

Le procureur supréme a invité, sur I’initiative de I’agent du Gouvernement, le parquet
régional compétent a considérer, conformément a I’article 12c de la loi sur le parquet, s’il y a
lieu, eu égard aux conclusions de la Cour, a rouvrir I’enquéte ou prendre d’autres mesures. Le
parquet régional, aprés avoir soigneusement examiné le dossier, a conclu que les faits de la
présente affaire, analysés a la lumiére des conclusions de la Cour, méme s’ils révélent dans
leur ensemble une violation de I’article 3 de la Convention, ne permettent d’établir, au-dela de
tout doute raisonnable, la responsabilité pénale individuelle d’un ou plusieurs membres con-
crets du personnel du centre de désintoxication en question. Partant, le parquet a décidé de ne
pas rouvrir I’enquéte.

De surcroit, il convient de souligner que le requérant a eu la possibilité de demander la
réouverture de la procédure devant la Cour constitutionnelle, cette possibilité étant étendue
depuis le 1¥ janvier 2013 a toutes les affaires dans lesquelles la Cour a conclu a la violation
d’un droit garanti par la Convention. Ainsi, la Cour constitutionnelle aurait pu, le cas échéant,
annuler la décision du parquet municipal et ordonner la réouverture de I’enquéte. Or, le requé-
rant ne s’est pas prévalu de cette possibilité.

Le Gouvernement est d’avis qu’aucune autre mesure a caractere individuel ne s’impose.

Il. MESURES GENERALES

Premiérement, conformément a la pratique courante, la traduction de I’arrét a été pu-
bliée sur le site web du ministere de la Justice et a été envoyée, accompagnée de son résumé, a
toutes les autorités qui avaient rendu décisions en I’espéce. En deca, la traduction de I’arrét et
son résumé ont été envoyés au médiateur, procureur supréme, ministere de la Santé et a

! Les détails peuvent étre demandés aupreés de I’Office de I’ Agent du Gouvernement tchéque.




I’hépital dont le centre de désintoxication concerné fait partie. Le résumé de I’arrét a été éga-
lement publié dans le Bulletin de Bureau de I’agent du Gouvernement disponible sur le site
web du ministére de la Justice et distribué par la voie électronique a des centaines de destina-
taires provenant tant des autorités publiques que du public professionnel et général.

Deuxiémement, aprés avoir recu la traduction de I’arrét, I’hdpital concerné a ajusté ses
standards des soins pour les mettre en conformité avec les conclusions de la Cour. En outre,
tous les médecins et les auxiliaires médicaux de I’hdpital ont été informés sur I’arrét et ins-
truits sur les regles régissantes I’utilisation des mesures de restriction.

Troisiemement, le médiateur, auquel le réle du « mécanisme national de prévention »
au sens de I’article 3 du Protocole facultatif se rapportant a la Convention contre la torture et
autres peines ou traitements cruels, inhumains ou dégradants a été confié en République
tcheque, a décidé, suite a la publication du présent arrét, d’effectuer au cours des années 2013
et 2014 les visites systématiques des centres de désintoxication. Les conclusions et recom-
mandations du médiateur contenues dans son rapport de septembre 2014 ont été par la suite,
ensemble avec les conclusions de la Cour du présent arrét, analysées et débattues par le minis-
tere de la Santé, le Bureau du médiateur et le Bureau de I’agent du Gouvernement afin
d’identifier d’éventuelles autres mesures a caractére général d’exécution du présent arrét.
Suite a ces consultations le ministere de la Santé a décidé d’adopter les mesures suivantes :

» En premier lieu, le ministére a préparé un projet de modification de I’article 39 de la loi sur
les soins médicaux? pour y inclure trois garanties importantes contre I’abus et les manque-
ments lors de I’utilisation des mesures de restriction. Premierement, le principe de subsi-
diarité de I'utilisation des mesures de restriction sera explicitement consacré par la loi.
Concrétement, le projet de modification précise que 1I’on ne peut recourir a une mesure de
restriction que dans les cas ou un procédé mois restrictif avait été appliqué sans que le
risque imminent ait été éliminé ou dans les cas ou un tel procédé serait manifestement voué
a I’échec. En outre, la mesure de restriction utilisée doit étre la moins sévére des mesures
qui correspondent au but poursuivi. Deuxiémement, le projet de modification prévoit que
chaque application d’une mesure de restriction doit étre enregistrée au dossier medical du
patient accompagnée d’une spécification des raisons de son application. Troisiemement, le
projet de modification fixe une nouvelle obligation pour tous les fournisseurs des soins
médicaux de tenir un registre central comprenant les données sur le nombre global de cas
d’application des mesures de restriction, ventilées en fonction du type de mesure et de
I’année civile. En juin 2015 le projet de modification a été approuveé par le Gouvernement
et a soumis au Parlement. L’entrée en vigueur de la loi modificative est prévue au
1% janvier 2016.

* Ensuite, le ministere de la Santé préparera une nouvelle instruction méthodique sur
I’utilisation des mesures de restriction dans les établissements de santé. L’instruction préci-
sera entre autres les indications et les méthodes de restriction, les soins a prodiguer au pa-
tient restreint, les intervalles de contrdle de I’état du patient restreint et la durée maximale
de I’application ininterrompue de chaque mesure de restriction. L’instruction décrira les
méthodes de la maitrise des patients agressifs ou agités par les procédés moins restrictifs

2 L’article 39 de la loi sur les soins médicaux régit I’utilisation des mesures de restriction. La loi sur les soins
médicaux a été adopté en 2012 ; les régles détaillées concernant I’utilisation des mesures de restriction qui
n’avaient a I’époque des faits été renfermées que dans une instruction méthodique ont donc désormais valeur
législative. A I’heure actuelle la loi fixe deux conditions principales d’utilisation d’une mesure de restriction : une
mesure de restriction ne peut étre appliquée qu’afin de parer a un danger imminent pour la vie, la santé ou la
sécurité du patient ou d’autrui, et, I’application d’une mesure de restriction doit étre terminée dés que les raisons
pour son utilisation cessent d’exister.



que par les mesures de restriction et soulignera I’importance et la nécessité du respect de la
dignité des patients. L’instruction devrait étre publiée dans le bulletin officiel du ministére
de la Santé a la fin de I’an 2015. Tous les fournisseurs des soins médicaux seront informés
de la publication de I’instruction par I’intermediaire des autorités régionales. En méme
temps, le ministere de la Santé recommandera aux directeurs des établissements de santé
d’adopter un réglement intérieur régissant I’utilisation des mesures de restriction en con-
formité avec I’instruction méthodique.

» En outre, en mai 2015 le ministére de la Santé a tenu une réunion avec les représentants des
autorités régionales, auxquelles la loi sur les soins médicaux confie le pouvoir d’effectuer
les contréles de la prestation des soins médicaux, au sujet des contréles de I’utilisation des
mesures de restriction. Afin de renforcer la capacité des autorités régionales a réaliser les
contrdles dans ce domaine le ministere de la Santé a décidé de dresser une instruction mé-
thodique précisant les procédés et les méthodes des contréles. L’instruction devrait étre pu-
bliée a la fin de I’an 2015.

» Finalement, le ministere de la Santé adoptera un décret qui précisera les exigences mini-
males a caractere matériel, technique et personnel que chaque centre de désintoxication de-
vra remplir. En automne 2015 le ministere s’adressera aux associations professionnelles
pour les inviter & coopérer lors de la préparation du décret.

Quatriemement, en février 2013 le présent arrét a fait I’objet du débat du plénum de la
Cour constitutionnelle. A propos de la violation procédurale de I’article 3 de la Convention, il
convient de noter que la Cour constitutionnelle fait désormais régulierement référence a la
jurisprudence de la Cour relative a I’obligation de mener une enquéte effective découlant des
articles 2 et 3 de la Convention (cf. notamment décisions n® I. US 745/11 du 17 janvier 2012,
IV. US 1455/12 du 17 mai 2012, 1. US 2886/13 du 29 octobre 2013 et, surtout, I’arrét n° 1. US
1565/14 du 2 mars 2015 dans lequel la Cour constitutionnelle a pour la premiere fois établi
une violation de I’obligation procédurale de mener une enquéte effective découlant des ar-
ticles 2 ou 3 de la Convention. Il est particulierement apparent de I’arrét susmentionné que la
Cour constitutionnelle a complétement abandonné ses « hésitations » que I’on pouvait trouver
dans sa jurisprudence antérieure et a effectué un examen strict et rigoureux de I’effectivité de
I’enquéte, en toute conformité avec la jurisprudence pertinente de la Cour.

Cinquiémement, le département du contréle interne de la Police de la République
tchéque a inclus I’information sur les conclusions de la Cour exprimées dans le présent arrét
quant a I’effectivité de I’enquéte aux documents méthodiques et de formation pour les poli-
ciers.

I11. CONCLUSION

Le Gouvernement est d’avis que les mesures décrites ci-dessus sont suffisantes pour
que la République tcheque s’acquitte diment de toutes les obligations en vue d’executer
I’arrét de la Cour en I’affaire Bure$ c. République tchéque et que d’autres mesures, tant a ca-
ractére individuel que général, ne s’imposent pas.

Le Gouvernement informera le Comité des ministres de I’état d’adoption des mesures
générales spécifiees ci-dessus le 30 juin 2016 au plus tard.
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Anotace rozsudku ze dne 2. fijna 2014 ve véci €. 97/11 — Delta pekdrny a. s. proti Ceské republice
Senat paté sekce Soudu rozhodl ¢tyfmi hlasy proti tfem, Ze v souvislosti s prohlidkou obchodnich
prostor stéZovatelské spole¢nosti v rdmci ochrany hospodafské soutéze bylo poruseno jeji pravo na
respektovani obydli a korespondence zaruc¢ené ¢lankem 8 Umluvy. Soud dale jednomysiné rozhodl,
Ze ostatni vznesené namitky jsou nepfijatelné nebo neni nutné je zkoumat. Soud stéZovatelské
spolecnosti ptiznal 5 tis. eur jako nahradu ucelné vynalozenych nakladu fizeni.

(i) Okolnosti pfipadu

V listopadu 2003 zahdjil Ufad pro ochranu hospodaiské soutéie (,Ufad”) spravni fizeni ve véci
mozného poruseni zakona o ochrané hospodaiské soutéze, a to na zakladé podezieni z jednani ve
vzajemné shodé mezi stéZovatelskou spolecnosti a dalSimi dvéma spolecnostmi pfi urcovani
prodejnich cen pekarenskych vyrobkd. Tého? dne provedl Ufad mistni $etfeni v obchodnich
prostorach stéZovatelské spole¢nosti. Setfeni probéhlo za tGcasti ti pracovnikd Uradu a Etyf zastupcl
stéZovatelské spole¢nosti. Pracovnici Ufadu pozadovali zejména zpfistupnéni elektronické
korespondence zastupcl spolecnosti, pricemz u nékterych e-maild si odnesli kopie. Do Casti
elektronické korespondence jim vsak zastupci spolec¢nosti neumoznili nahlédnout s tvrzenim, Ze jde o

e-maily soukromé povahy.

Urad pozdé&ji ulozil sté7ovatelské spole¢nosti pokutu za to, ¢ mu neumoznila proetfit veskeré
elektronické udaje obchodni povahy nachazejici se v jejich prostorach. Rozhodnuti o pokuté napadla
stéZovatelska spolecnost neldspésné vsemi dostupnymi opravnymi prostredky.

Spravni fizeni ve véci samé, véetné soudniho pirezkumu rozhodnuti Ufadu, dosud probiha.

(ii) Oddvodnéni rozhodnuti Soudu

Sté7ovatelskd spole¢nost se dovoldvala poruseni prava neobvifiovat sebe sama (¢lanek 6 Umluvy),
prava na respektovani obydli a korespondence (¢lanek 8), prdva na ucinny prostifedek napravy
(¢lanek 13), zdkazu diskriminace (¢lanek 14) a prava pokojné uzivat majetek (¢lanek 1 Protokolu ¢. 1
k Umluve).

a) K tvrzenému poruseni ¢ldnku 8 Umluvy

Soud se predné zabyval pfijatelnosti této Casti stiznosti. VlIada poukdzala jednak na skutecnost, Ze
k elektronické korespondenci, kterd byla ozna¢ena jako soukromd, nebyl pracovnikim Ufadu
umoznén pfristup, jednak na to, Ze stiznost k Soudu podali nikoli zaméstnanci, ale vylu¢né samotna
spolecnost, kterd se nemuZe dovolavat soukromého Zivota nebo korespondence. Soud vsak
konstatoval, Ze zajem stéZovatelské spolecnosti na ochrané soukromého Zivota a korespondence
jejich zaméstnancl podle vieho nepredstavuje oddélenou namitku, ale spiSe aspekt jeji rozsahlejsi
namitky vznesené z hlediska ¢lanku 8 Umluvy. Skutecnost, 7e 7adny z téchto zaméstnanc( nebyl
Ucastnikem vnitrostatniho fizeni a ani nepodal stiznost k Soudu, nebrani Soudu v tom, aby tyto Uvahy
zohlednil pfi svém obecném posouzeni odivodnénosti stiznosti.

Soud poté pristoupil ke zkouméni odGvodnénosti namitky poruseni €lanku 8 Umluvy. Pfipomnél svou
predchozi judikaturu, podle které pojem ,obydli“ vtomto ustanoveni miZe zahrnovat naptiklad
pracovnu Ci kancelar prislusnika svobodného povolani nebo dokonce sidlo, pobocku ¢i obchodni
prostory spolecnosti; v takovém pripadé vsak mlzZe byt pravo zasahu smluvnich statd SirSi nez ve
vztahu k jinym obydlim. V projedndvané véci neni dle Soudu sporu o tom, Ze Setfeni provedené v
obchodnich prostorach stéZovatelské spolecnosti predstavuje zasah do jejiho prava na respektovani
,obydli“ ve smyslu ¢lanku 8 Umluvy, které zahrnuje rovné? jeji , korespondenci”, ba dokonce v ur¢ité
mite i soukromou korespondenci jejich zaméstnanca.

Soud dale konstatoval, Ze namitany zasah byl ve smyslu €l. 8 odst. 2 Umluvy proveden v souladu se
zakonem a sledoval jeden z legitimnich cilG vyjmenovanych v tomto ustanoveni, konkrétné zajem na
hospodarském blahobytu zemé.

Poté se Soud zabyval otdzkou, zda byl tento zasah pro dosaZzeni uvedeného cile ,nezbytny
v demokratické spoleénosti“. Poukazal na to, Ze sporné Setieni Ufadu v prostorach stéZovatelské



spole¢nosti nebylo predmétem prechoziho povoleni soudu. StéZovatelskd spolecnost tvrdila, Ze za
dostate¢nou zaruku lze povazovat pouze predbéinou soudni kontrolu $etieni Ufadu, protoze jediné
ta mlZe predejit zasahlm, které nesplnuji podminky druhého odstavce uvedeného ustanoveni. Dle
Soudu vsak lze nedostatek predbézného soudniho souhlasu vyvazit soudni kontrolou zdkonnosti a
nezbytnosti Setfeni provedenou nasledné. Je nicméné nutné, aby tato kontrola byla Gcinnd za
konkrétnich okolnosti projedndvané véci, coz v praxi znamenad, Ze soud musi pfezkoumat predmétné
opatteni a jeho provedeni po skutkové i pravni strdnce, a pokud kvalifikuje dany postup jako
nespravny, musi mit dotéena osoba moznost dosahnout odpovidajici ndpravy.

Soud se v této souvislosti predné zabyval moznosti zahdjit fizeni podle § 82 soudniho fadu spravniho
(zaloba proti nezdkonnému zdsahu spravniho organu) a uvedl, Ze ackoliv se uvedeny postup zda byt
za takové situace nejvhodnéjsim mechanismem ochrany, za okolnosti projednavané véci by byla tato
Zaloba neuUspésna, a to bud z dlivodu, Ze jeji podani bylo dle pravni Upravy platné v relevantnim
obdobi podminéné trvanim zasahu nebo hrozbou jeho opakovani, nebo z divodu, Ze zminéna Zaloba
ma ve smyslu judikatury ceskych spravnich soudd podplrny charakter ve vztahu k Zalobé podle § 65
s.f.s. (Zaloba proti rozhodnuti spravniho orgdnu), a tudiz neni moiné podat Zalobu proti
nezakonnému zasahu podle § 82 s. t. s., pokud se |lze domahat ochrany Zalobou proti rozhodnuti
podle § 655s. 1. s.

Soud ddle konstatoval, Ze v projednavané véci probéhla na zakladé § 65 s. . s. dvé fizeni: fizeni o
poruseni hmotnépravnich pravidel hospodafské soutéZze a fizeni o pokuté uloZené stéZovatelské
spole¢nosti za jeji pocinani v pribéhu Setfeni. Zadné z téchto dvou fizeni se viak dle Soudu piimo
netykalo radného pribéhu samotného Setfeni a neexistoval ani jiny prostfedek napravy, kterym by
bylo moZno pribéh Setfeni napadnout. TfrebaZze zejména Nejvyssi spravni soud se ve svém rozsudku
soustfedil na rozsah pravomoci, které zdkon pfiznava pracovnikim Uradu vramci Setfeni a na
respektovani téchto pravomoci vdané véci, tento ani dals$i soudy se nezabyvaly skutkovymi
okolnostmi, které Ufad k provedeni $etfeni vedly. V diisledku toho nebyl vykon pravomoci Ufadu pfi
posuzovani vhodnosti, délky a rozsahu Setfeni predmétem soudniho prezkumu. Z toho dale vyplyva,
Ze stéZovatelska spole¢nost by se ani nemohla domoci odpovidajici ndpravy za predpokladu, Zze by
bylo Setfeni soudem oznaceno za nezakonné.

Soud vzal v Uvahu, Ze sporné Setfeni probéhlo za pritomnosti zastupcll stéZovatelské spolecnosti, Ze
pracovnici Ufadu neméli opravnéni dokumenty zabavit a odnesli si pouze jejich kopie a Ze tito
pracovnici byli vazani milcenlivosti. Pfesto shledal, Ze za situace, kdy Setfeni nepodléhalo
predchozimu povoleni soudu, kdy tento nedostatek nebyl vyvazen ani Ucinnou naslednou soudni
kontrolou a kdy navic chybéla pravni Gprava tykajici se pfipadného zniceni ziskanych kopii, nelze tyto
procesni zaruky hodnotit jako dostatecné k tomu, aby zamezily riziku zneuZiti pravomoci ze strany
Ufadu.

Za téchto okolnosti Soud uzavrel, Ze soudni kontrola ex post facto, tak jak probéhla v projednavané
véci, neposkytovala stéZovatelské spolecnosti dostatek zaruk proti svévoli, a zdsah do jejich prav tedy
nelze povaZovat za striktné priméreny sledovanému legitimnimu cili.

K porugeni ¢ldnku 8 Umluvy tedy doslo.

b) Ostatni namitky

StéZovatelska spole¢nost dale namitala, Ze neméla k dispozici u¢inny prostifedek ndpravy ve smyslu
¢lanku 13 Umluvy k uplatnéni své namitky tykajici se €lanku 8. Soud konstatoval, 7e s ohledem na to,
co uved! k ¢lanku 8 Umluvy, neni nutné zkoumat, zda doslo i k poruseni ¢ldnku 13.

Sté7ovatelskd spoleénost s odvolanim na ¢l. 6 odst. 1 Umluvy namitala té# poruseni svého prava
neobvifiovat sebe sama. Tuto namitku Soud odmitl pro nevylerpani vnitrostatnich prostiedki
napravy. Spolecnost ji totiz vznesla na vnitrostatni drovni poprvé az v ramci své Ustavni stiznosti a ne
jiz v fizeni pred nizsimi soudy, coz Ustavni soud oznacil za nepfipustné uplatnénou novotu a Soud se
s jeho postojem ztotozZnil.

Soud rovnéZz odmitl daldi €ast stiznosti, kterd se tykala zdkazu diskriminace podle €lanku 14 Umluvy.
StéZovatelska spolecnost tvrdila, Ze nepozivala stejné miry ochrany jako pravnické a fyzické osoby pfi



prohlidce provadéné v ramci trestniho fizeni, kterou vnitrostatni pravo vaie na predchozi povoleni
soudu. Dle Soudu je vSak tato namitka nepfijatelna pro nevycerpani vSech vnitrostatnich prostredki
napravy (pokud jde o domovni prohlidky provadéné u fyzickych osob v ramci trestniho fizeni), resp.
pro zjevnou neopodstatnénost (pokud jde o prohlidky jinych prostor a pozemkd vykonavané v ramci
trestniho fizeni, jelikoZ u téchto prohlidek se poZadavek soudniho povoleni v ¢eském pravnim radu
objevil az v roku 2010, a tudizZ neexistoval v ¢ase, kdy probéhlo napadené Setfeni).

Posledni namitkou se stéZovatelska spolecnost dovolavala poruseni ¢lanku 1 Protokolu ¢.1
v disledku toho, Ze ji byla uloZena pokuta za hajeni svych zékladnich prav. Soud konstatoval, Ze
uloZeni pokuty bylo zdsahem upravenym zdkonem, ktery sledoval legitimni cil ochrany hospodafstvi.
Navic vzhledem k tomu, Ze obrat spolecnosti byl mnohonasobné vyssi nez ulozena pokuta, nejednalo
se o nepfimérené bfemeno a Uhrada pokuty neméla na cinnost spolec¢nosti vliv. Za téchto okolnosti
byl dle Soudu splnén poZadavek pfimérenosti zadsadu, a proto je tfeba tuto ndmitku odmitnout pro
zjevnou neopodstatnénost.

(iii) Ke spravedlivému zadostiucinéni

vrve

Soud zamitl pozadavek na ptiznani nahrady Skody, nebot neshledal pfi¢innou souvislost mezi
zjisténym poruSenim a tvrzenou majetkovou Skodou odpovidajici vysi pokuty, kterda byla
stéZovatelské spolec¢nosti uloZzena zdlvodu nedostatecné spoluprdce jejich zaméstnancl
s pracovniky Ufadu povéfenymi provedenim Setfeni. Soud nicméné stézovatelské spole¢nosti piiznal
5 tis. eur jako nahradu naklad fizeni.



Execution of the judgment of the European Court of Human Rights
in case no. 97/11 — Delta Pekarny a.s. v. the Czech Republic
Action Plan submitted by the Czech Government on 31 July 2015

In its judgment of 2 October 2014, which, in accordance with Article 44 § 2 b) of the
Convention, became final on 2 January 2015, the European Court of Human Rights held that
there had been a violation of Article 8 of the Convention on account of the fact that the on-site
inspection in the premises of the applicant company, carried out by the Czech Office for the
Protection of Competition (“the OPC”) in 2003, was not accompanied by sufficient procedural
safeguards against arbitrariness. The present report is intended to inform the Committee of
Ministers of individual and general measures of execution of the judgment.

I. INDIVIDUAL MEASURES

Just satisfaction awarded by the Court in the amount of EUR 5,000 under the head of
costs and expenses was paid to the applicant company on 17 March 2015.*

Furthermore, Article 119 of the Constitutional Court Act offers the possibility to re-
quest reopening of the proceedings before the Constitutional Court. The applicant company
indeed availed itself of this possibility on 29 January 2015. As for the moment, its request
remains pending.

In view of the aforementioned, the Government are convinced that no other individual
measures need to be adopted in this case.

1. GENERAL MEASURES

In its judgment, the Court found in particular that the applicant company had at its dis-
posal no effective remedy to challenge the due conduct of the inspection, since the assessment
of adequacy, duration and scope of the inspection had not been subject to judicial review. Fol-
lowing measures have been adopted.

First, according to usual practice, soon after the delivery of the Court’s judgment, the
Ministry of Justice published its translation on its website. Besides that, the translated judg-
ment and its summary were sent to all State authorities involved in the case at hand, including
courts and the OPC.

Second, in reaction to the judgment, the OPC announced a temporary suspension of all
on-site inspections. Subsequently, the Government Agent held consultations among the State

! Details could be requested from the Office of the Czech Government Agent.




authorities involved in order to assess the various possibilities of general measures to execute
the Court’s judgement. The prevailing consensus emerged that the existing judicial interpreta-
tion of Article 82 of the Code of Administrative Justice be changed.

The abovementioned provision sets out the conditions for submitting an action against
administrative body’s illegal interference. The Court itself in its judgment remarked that this
action appeared to be the most adequate mechanism of protection in situations like that of the
applicant company. However, the Court also pointed out that in the circumstances of the case,
this action was clearly not destined to succeed, first because according to the wording of Arti-
cle 82 as in force in the relevant period, this action had to be directed against interference in
course or susceptible of repetition, and second because in the light of the existing case law of
the Supreme Administrative Court, this action had a subsidiary character in respect to the ac-
tion against administrative body’s decision under Article 65 of the Code of Administrative
Justice (see 8 89 of the Court’s judgment).

Nevertheless, the first of these impediments was removed in the meantime as a result
of a legislative amendment: as of 1 January 2012, the action under Article 82 may be filed
also against interference which has already been terminated, and the administrative court may
declare such interference as having been carried out contrary to law (the Court took note of
this development in 8§ 43 of its judgment).

As for the second obstacle outlined above, in their response to the Government Agent,
the State authorities concerned have agreed with the abovementioned remark contained in the
Court’s judgment, namely that the action under Article 82 of the Code of Administrative Jus-
tice appears to represent the most appropriate procedural tool in the given context. Further-
more, they have acknowledged that the question of relationship between the actions under
Articles 82 and 65 of the Code of Administrative Justice is a matter of judicial interpretation
and as such, it can be subject to change via that interpretation. Lastly, they specified that with
the view of implementing the Court’s judgment, the required change would mean to start ad-
mitting the actions raised under Article 82 against on-site inspections effectuated by adminis-
trative bodies even in situations where these inspections can eventually, i.e. at the end of the
respective administrative proceedings, be challenged also by the action against administrative
body’s decision under Article 65 of the Code of Administrative Justice.

Third, after this outcome of consultations among the State authorities involved, in
March 2015 the OPC published a press release on its website, announcing that it will resume
its on-site inspections. The OPC underlined that in the light of the Court’s judgment in the
case at hand, the national courts were obliged to interpret the relevant domestic legislation
accordingly, which meant that they should alter the previous judicial interpretation of Aurti-
cle 82 of the Code of Administrative Justice in a way suggested above. The OPC explicitly
declared that when an on-site inspection has been carried out, it is subject to an immediate



judicial control through the action for the protection against illegal interference which the
competitors may lodge.?

The Government would note that due to the relatively short lapse of time since the
Court’s judgment, the respective change of the case law has not yet taken place. However,
given that the domestic courts have been specifically alerted to this issue and its implications
relating to the Convention, they are likely to adopt the position outlined above once they are
given the opportunity to do so within the context of a particular litigation.

Fourth, in addition, an amendment to the Code of Administrative Justice in order to
explicitly enshrine that the action under Article 82 may be filed against all on-site inspections
carried out by administrative bodies has been considered, but no final decision in this regard
has been taken. In the opinion of the Government, should there the case law of administrative
courts change, as explained above, a legislative amendment would become superfluous for the
purposes of the implementation of the Court’s judgment.

I11. CONCLUSION

The Government of the Czech Republic conclude that the judgment does not require
any specific individual measures to be taken. As for general measures, the Government will
provide the Committee of Ministers with an update on any advancement in the area described
under third, as well as on the measures mentioned under fourth should these prove to be nec-
essary, by 30 June 2016.

% The complete text of the press release in Czech is available at http://www.uohs.cz/cs/informacni-
centrum/tiskove-zpravy/hospodarska-soutez/1945-mistni-setreni-u-soutezitelu-pokracuji-nasledna-soudni-
ochrana-je-dostatecna.html.
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¢ anotace rozsudku
¢ akéni plan vykonu rozsudku z 02/10/2015




Anotace rozsudku ze dne 11. prosince 2014 ve véci ¢. 43643/10 — Hanzelkovi proti Ceské
republice

Senat paté sekce Soudu dospél péti hlasy proti dvéma k zavéru, Ze v disledku vykonu predbézného
opatteni spocivajiciho v nuceném navratu do porodnice, kterou pozdéjsi stéZzovatelé, matka s no-
vorozencem, opustili kratce po porodu, doslo k poruseni jejich prava na respektovani soukromého a
rodinného Zivota ve smyslu ¢ldnku 8 Umluvy. Dale Soud shledal, ze proti uvedenému zasahu ze stra-
ny statnich organ neméli k dispozici ucinny prostfedek ndpravy, a proto doslo také k poruseni ¢lan-
ku 13 Umluvy. Sté7ovateldim byla p¥izndna toliko ndhrada nakladd Fizeni ve vysi 3 tis. eur.

. Skutkové okolnosti

Prvni stéZovatelka porodila v fijnu 2007 v Nemocnici Hofovice syna, druhého stéZovatele. Jednalo se
o porod bez komplikaci a matka ani dité neméli Zadné zdravotni problémy. Nékolik hodin po porodu
stéZovatelka se synem navzdory nesouhlasu lékarl opustila porodnici. Nasledné personal porodnice
kontaktoval pfislusny orgdn socidlné-pravni ochrany déti, ktery si od porodnice vyzadal |ékaFskou
zpravu, podle niz vzhledem ke kratké dobé po narozeni je dité, paklize se ocitne mimo nemocnicni
péci, ohrozeno na zdravi, eventualné i na Zivoté.

Na zakladé toho podal uvedeny organ k okresnimu soudu navrh na vydani pfedbéiného opatreni o
predani ditéte do péce nemocnice, jemuz soud obratem vyhovél. V tentyz den, tedy stale v den na-
rozeni ditéte, bylo predbéiné opatteni vykondno a stéZovatelka byla spolu s ditétem prevezena vo-
zem rychlé zachranné sluzby za doprovodu policie zpét do nemocnice. Dité nevykazovalo zadné
zdravotni potiZe. StéZovatelé v nemocnici stravili dalsi dva dny, aniz na nich byly vykonany jakékoliv
zdravotni vykony, a posléze byli na zakladé negativniho reverzu propusténi domda.

Den po propusténi stéZovatell z porodnice podal organ sociadlné-pravni ochrany déti navrh na zruse-
ni predbézného opatifeni. Tomu prvoinstancni soud vyhovél s tim, Ze pominuly divody, pro které
bylo nafizeno, jelikoz byl stéZovatel jiz propustén z nemocnice. StéZovatelka podala proti predbéz-
nému opatreni odvoldni, ve kterém tvrdila, Ze predmétnym predbéZnym opatfenim byla ve vztahu
k ni a jejimu synovi porusena jejich prdva na svobodu a respektovani soukromého a rodinného Zivo-
ta, a proto méla v imyslu pozadovat nahradu nemajetkové Ujmy podle zakona ¢. 82/1998 Sb. P¥i-
slusny krajsky soud odmitl odvolani stéZovatelky jako bezpredmétné vzhledem k tomu, Ze bylo pred-
béiné opatteni jiz zruseno. Nasledné stézovatelé podali Ustavni stiznost, kterou Ustavni soud odmitl
zCasti jako nepfipustnou a zcasti jako zjevné neopodstatnénou, kromé jiného s tim, Ze nelze zrusit
predbézné opatieni, které neexistuje.

Stézovatelka vyuzila i linii fizeni o nahradu Skody podle zdkona ¢. 82/1998 Sb. Ministerstvo stéZova-
telce v reakci na jeji zaddost sdélilo, Ze je pfedcCasna a je tfeba vyckat vysledku fizeni o jeji Ustavni
stiznosti tykajici se predmétného predbézného opatieni. Obvodni soud pro Prahu 2 naslednou Zalo-
bu stéZovatelky zamitl z divodu promlceni naroku. Obiter dictum dodal, Ze i kdyby byla jeho Uvaha o
promléeni posouzena jako nespravna, nic by to na vysledku dané véci nezménilo, nebot predbéziné
opatfeni nebylo zruseno pro nezakonnost, jak to vyZaduje ustanoveni § 8 odst. 2 zdkona ¢. 82/1998
Sb., které je vyrazem opravnéni statu stanovit meze své odpovédnosti za Skodu zplsobenou pfi vy-
konu vefejné moci. Odvolaci soud tento rozsudek potvrdil. Ustavni stiznost stézovatelky byla odmit-
nuta.

Il. Odtivodnéni rozhodnuti Soudu

Sté7ovatelé poukazovali na porugeni ¢lanku 8 Umluvy, tedy svého prava na respektovani soukromé-
ho a rodinného Zivota v disledku nuceného ndvratu do nemocnice na zakladé predbézného opatreni
soudu. Kromé toho namitali, Ze proti tomuto zdsahu neméli k dispozici Ucinny prostredek napravy ve
smyslu ¢lanku 13 Umluvy.



a) K tvrzenému poruseni &ldnku 8 Umluvy

Soud predné shledal, Ze rozhodnuti o umisténi stéZovatele do nemocnice pres vyslovny nesouhlas
rodi¢d se dotyka jejich soukromého Zivota, a spadd tak do pdsobnosti ¢lanku 8 Umluvy. Situace, kte-
rou stéZovatelé napadali, také predstavovala zasah do jejich prdva na respektovani soukromého a
rodinného Zivota. Namitany zasah statu byl nicméné v souladu se zakonem a sledoval legitimni cil
ochrany zdravi a prav a svobod jinych, a to ve vztahu k druhému stézovateli.

Zbyvalo posoudit, zda je predmétné opatfeni pfimérené sledovanému legitimnimu cili, resp. nezbyt-
né v demokratické spolecnosti. Dle Soudu v pfipadé natolik tvrdého opatreni, jakym je okamzity
prevoz novorozence do nemocnice proti vali jeho matky, musi pfislusné statni organy predtim, nez
k tomuto kroku pfistoupi, prokazat existenci skutecného a konkrétniho nebezpedi hroziciho ditéti a
peclivé zkoumat, zda nelze zdravi ditéte ochrdnit prostfednictvim méné radikalnich opatreni.

V projednavané véci tyto podminky dle Soudu splnény nebyly. PfedbéZzné opatfeni okresniho soudu
je odlvodnéno velmi strucné a pouze odkazuje na kratkou lékarskou zpravu, kterd nicméné neu-
presiuje, v ¢em spociva ohrozZeni zdravi ditéte. Z predbézného opatreni tedy nevyplyva, Ze by se
okresni soud snazil zjistit konkrétni okolnosti tykajici se stéZovatelQ, napf. cestou Iékarské prohlidky
ditéte, ani to, Ze by se zabyval moznosti méné extrémniho zasahu do jejich rodinného Zivota. Okresni
soud ani predem nezjistil ndzor rodic¢d. Soud se pozastavil také nad tim, Ze béhem vykonu predbéz-
ného opatreni, konkrétné v okamziku, kdy se do bydlisté stéZovateld dostavil soudni vykonavatel a
socialni pracovnice v doprovodu policie a |ékare, ktery u ditéte nezjistil Zddné problémy, nepfichaze-
lo jiz pfehodnoceni situace v Uvahu. Za této situace nelze dle Soudu namitany postup statu povazo-
vat za nezbytny pro dosazeni sledovaného legitimniho cile. Proto shledal porueni ¢lanku 8 Umluvy.

b) K tvrzenému poruseni &ldnku 13 Umluvy

JelikoZ stéZzovatelé neméli na vnitrostatni Urovni k dispozici Zadny Gcinny prostiedek napravy, kterym
by mohli uplatnit své namitky poruseni Umluvy, Soud dospél k zavéru, Ze doslo k poruseni &ldnku 13
Umluvy. V této souvislosti odkazal na své zavéry na poli pfijatelnosti stiznosti, dle kterych pfi zohled-
néni konkrétnich okolnosti pfipadu nelze za takovy prostredek ndpravy povazovat zalobu na ochranu
osobnosti, navrh na zruseni predbéiného opatfeni ani fizeni o nahradé skody podle zdkona
¢. 82/1998 Sb. K posledné zminénému mimo jiné uved|, Ze i kdyby byla Zaloba na ndhradu nemajet-
kové Ujmy podana ve |h(té, neméla by Sanci na Uspéch. Vnitrostatni soudy totiz konstatovaly, Ze
nehledé na otdzku promliéeni by zalobé nebylo mozné vyhovét, protoze predbéziné opatieni nebylo
zru$eno pro nezdkonnost, jak to vyZzaduje zakon ¢. 82/1998 Sb.

C. SPRAVEDLIVE ZADOSTIUCINENI

Soud zamitl pozadavek na pfiznani nemajetkova Ujmy, nebot shledal, Zze za konkrétnich okolnosti
pfipadu postacuje k ndpravé nemajetkové Ujmy, kterou stéZovatelé utrpéli, jim konstatované poru-
$eni Umluvy. StéZovatelim byla proto pfizndna toliko ndhrada nakladd fizeni ve vysi 3 tis. eur.

*
* %
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Execution of the judgment of the European Court of Human Rights
in case no. 43643/10 — Hanzelkovi v. the Czech Republic

Action Plan submitted by the Czech Government on 2 October 2015

In its judgment of 11 December 2014, which became final in accordance with Arti-
cle 44 § 2 b) of the Convention, the European Court of Human Rights (“the Court”) held that
there was a violation of Articles 8 and 13 of the Convention. The case concerned a court-
ordered interim measure requiring the return to hospital of a newborn baby and his mother,
who had just given birth and had immediately gone home from the hospital, and the lack of
any remedy by which to complain about the respective measure.

The present report is intended to inform the Committee of Ministers of individual and
general measures of execution of the judgment in question.

I. INDIVIDUAL MEASURES

Just satisfaction awarded by the Court in the amount of 3,000 euros was paid to the
applicants on 18 May 2015.*

Furthermore, the applicant has filed a request for reopening of the proceedings before
the Constitutional Court? on 11 September 2015.* Such possibility may constitute an adequate
individual measure afforded to the applicants (see, e.g., mutatis mutandis, Ocalan v. Turkey,
no. 46221/99, judgment [GC] of 12 May 2005, § 210 in fine).

The Government consider that no other individual measures need to be adopted. The
Government recall that the interim measure in question was quashed three days after its issu-
ance, i.e. on 29 October 2007. At that time, the applicants had already been back at home from
the maternity hospital. The Government therefore highlight that the restrictive measure at is-
sue ceased to exist.

1. GENERAL MEASURES

A. VIOLATION OF ARTICLE 8 OF THE CONVENTION

As an underlying prerequisite, the Government point out that the legislation in force
does not in any way require a mother and a newborn to remain in a maternity hospital for a
certain period of time after delivery (see Act no. 372/2011 on Medical Services). It is, indeed,

! Details could be requested from the Office of the Czech Government Agent.

2 Article 119 of the Constitutional Court Act as amended by Act no. 404/2012 provides, inter alia, that if the
Constitutional Court has previously ruled in a case in which an international court finds a violation of human
rights or fundamental freedoms guaranteed by an international treaty, it is possible to file a request for reopening
of the proceedings in which the ruling was given. Article 119b provides, inter alia, that if Constitutional Court’s
previous judgment (nalez) was inconsistent with the decision adopted by the international court, it must set it
aside. If the Constitutional Court sets aside its judgment, it deals anew with the original constitutional appeal and
the new judgment should be based on the legal opinion of the international court.

* File no. P1.US 23/15.




clear from the judgment in question that the issue at stake did not arise from the legislation in
force per se but rather from a sequence of very specific circumstances of the case involving
action taken by the maternity hospital, the social welfare authority and the court of first in-
stance. In order to prevent similar violations, the Government took numerous steps to rein-
force mothers’ possibility to leave a maternity hospital as soon as she so wishes.

First, in its Bulletin no. 8/2013 published on 9 December 2013, the Ministry of Health
issued new guidelines for maternity hospitals on a procedure of discharging newborns and
mothers to their private homes after delivery. These guidelines replaced the previous guide-
lines of July 2005 (see 88 37 and 76 of the judgment in the case at hand). Unlike the previous
guidelines and practice, the new guidelines explicitly provide for the possibility of women
with low-risk pregnancies to leave hospital shortly after birth, if they so wish (a possibility
known as “outpatient childbirth”). The new guidelines consider this option as an alternative to
the discharge of mothers and newborns after 72 hours after delivery, an option recommended
by Czech medical associations (for more details on the new guidelines, see Dubska and
Krejzovéa v. the Czech Republic, nos. 28859/11 and 28473/12, Chamber judgment of 11 De-
cember 2014, 88 28 and 100).

Second, in May 2015, the Ministry of Health conducted an evaluation of the practical
effectiveness of the new guidelines. According to the results of this evaluation, all State-run
hospitals abide by the guidelines and a majority of them reflected the guidelines in their inter-
nal regulations, and educated healthcare personnel accordingly. Similarly, the maternity hospi-
tal in Hofovice in which the applicant had given birth, confirmed in writing, upon the request
of the Office of the Government Agent, that it follows the new guidelines.

Third, the Ministry of Labour and Social Affairs organized two two-day seminars (4-5
June and 3-4 September 2015) for all social welfare authorities in the Czech Republic and
informed them, in cooperation with the Office of the Government Agent, about the Court’s
conclusions in the case at hand and consequences arising for them from the judgment. In this
context, they were informed inter alia about the new guidelines of the Ministry of Health (see
above).

Fourth, the Ministry of Labour and Social Affairs sent to all social welfare authorities
a translation of the full judgment of the Court with a methodical guidance emphasizing in sum
that (i) the mere fact that a mother with a newborn leaves hospital before the recommended 72
hours is not per se a legitimate reason for filing a request for interim measure to a court; (ii)
the request, if filed, must be based on concrete and specific reasons that newborn’s life or
health is in real and imminent danger, i.e. general information about newborn’s health will not
suffice for filing such request; (iii) a maternity hospital must describe concrete serious health
complications throughout the childbirth process which would substantiate the need for new-
born’s stay in hospital after delivery.

Fifth, amended instruction no. 142/2007-ODS-Org. of the Ministries of Justice, Interi-
or, Health, Education and Labour and Social Affairs on the procedure for the enforcement of
decisions in custody matters of minors provides that the personnel of a social welfare authori-
ty present during the enforcement of a court’s decision (including of an interim measure) can
propose discontinuation of the enforcement of such decision to the bailiff, if it could negative-
ly influence the child’s mental or emotional development (Article 7(2) of the instruction). It is
expected that this amendment of the instruction shall enter into force by the end of October
2015.



Sixth, selected domestic courts were informed about the Court’s judgment and conse-
quence arising from it.

In sum, these measures should prevent situations similar to that of the applicants from
happening again. In particular, maternity hospitals and social welfare authorities should not
resort to precipitate steps anymore, when a mother leaves a maternity hospital with her child
soon after delivery.

B. VIOLATION OF ARTICLE 13 OF THE CONVENTION

The Ministry of Justice drafted an amendment to the Code of Civil Procedure which
shall ensure that an appellate court in the proceedings on interim measures shall determine
upon request whether an interim measure which has lost its effect or has already been quashed
has been unlawful.

After such declaratory statement of the appellate court, this legislative change read in
conjunction with the existing practice and case law of domestic courts will allow the injured
party to seek compensation under Article 8 of Act no. 82/1998 (see, e.g., decision of the Su-
preme Court of 13 July 2011, File no. 28 Cdo 4158/2009; see also judgment of the Constitu-
tional Court of 23 February 2012, File no. 11.US 2159/2011).

I11. CONCLUSION

The Government of the Czech Republic conclude that all the necessary measures to
execute the judgment in relation to Article 8 have been taken.

As to the issue identified by the Court under Article 13 of the Convention, the Gov-
ernment will provide the Committee of Ministers with an update on advancement in respect of
the proposed legislative amendment of the Code of Civil Procedure by 30 June 2016.
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MINISTERSTVO SPRAVEDLNOSTI

Kanceld# vlddniho zmocnénce pro zastupovini Ceské republiky
pred Evropskym soudem pro lidskd prava

Rozsudky Soudu proti jinym statim

Podkladovy material k bodu 4 programu

ANOTACE ROZSUDKU EVROPSKEHO SOUDU PRO LIDSKA PRAVA
ZE DNE 10. BREZNA 2015 VE VECI €. 14793/08 - Y. Y. PROTI TURECKU

Senat byvalé druhé sekce Soudu rozhodl jednomysiné o porugeni ¢ldnku 8 Umluvy v souvislosti s tim,
Ze vnitrostatni soudy zamitly Zadost stéZovatele o udéleni souhlasu s operativni zménou pohlavi pro
nesplnéni podminky trvalé neplodnosti. Soud stéZovateli pfiznal ndhradu nemajetkové Ujmy ve vysi
7 500 eur.

. Skutkové okolnosti

StéZovatel je transsexual, ktery se narodil jako Zena, ale od détstvi se povazoval za muZe. V roce
2005 pozadal pfislusny vnitrostatni soud o souhlas s operativni zménou pohlavi. Podle tureckého
obcanského zdkoniku bylo za Ucelem pravni zmény pohlavi nutné ziskat postupné dva soudni souhla-
Sy: nejprve se samotnou operativni zménou pohlavi a nasledné — po Uspésném provedeni operace -
se zapsanim této zmény do matriky. Prvni z uvedenych souhlasli pfitom zakon podmirioval mj. trva-
lou neplodnosti Zadatele. JelikoZ stéZovatel zminénou podminku nesplioval, prvostuprnovy soud jeho
zadost o udéleni souhlasu s operativni zménou pohlavi zamitl. Opravné prostfedky proti tomuto
rozhodnuti skoncily netdspéchem.

V roce 2008 stézovatel podal stiznost k Soudu. V roce 2013 na vnitrostatni Urovni znovu zazadal o
souhlas s operativni zménou pohlavi a pfislusny soud mu tentokrat vyhovél.

Il. Odtivodnéni rozhodnuti Soudu

K TVRZENEMU PORUSENI CLANKU 8 UMLUVY

StéZovatel namital, Ze plvodnim postupem vnitrostatnich soudd doslo k poruseni jeho prava na re-
spektovani soukromého Zivota podle €lanku 8 Umluvy.

Soud predné odmitl namitku vlady, dle které stéZovatel pozbyl postaveni obéti ve smyslu ¢lanku 34
Umluvy, jeliko? vnitrostatni soud v mezidobi vydal rozhodnuti v jeho prospéch. Soud pfipomnél, ze
rozhodnuti Ci opatfeni, které je pro stéZovatele pfiznivé, jesSté samo o sobé nemusi vést k tomu, Ze
dotcena osoba ztrati postaveni obéti, pokud soucasné vnitrostatni organy vyslovné nebo fakticky
neuznaji a nenapravi namitané poruseni (Gdfgen proti Némecku, ¢. 22978/05, rozsudek velkého se-
natu ze dne 1. ¢ervna 2010, § 115). V projednavané véci k uznani poruseni stéZzovatelovych prav ne-
doslo.

Soud dale poukazal na sva predchozi rozhodnuti tykajici se transsexuald, v nichz konstatoval, Ze ¢la-
nek 8 Umluvy zaruéuje mj. pravo této skupiny osob na osobni rozvoj a na fyzickou i moralni integritu
(Christine Goodwin proti Spojenému krdlovstvi, ¢. 28957/95, rozsudek velkého senatu ze dne
11. cervence 2002, § 90). Soud nicméné upozornil na to, Ze zatimco v dosavadnich pfipadech se za-
byval stiznostmi osob, které uz absolvovaly operativni zménu pohlavi, projednavanou stiZznost vznes-
la osoba, ktera k uvedené zméné neziskala souhlas prislusnych organ(; jde tudiz o otazku, jaké pod-
minky Ize v souladu s ¢ldnkem 8 stanovit pro umoznéni operativni zmény pohlavi, resp. zda mezi tyto

podminky Ize zaradit i trvalou neplodnost Zadatele.




Soud uznal, Ze v projednavané véci mél namitany zasah do prava na respektovani soukromého Zivota
v souladu s ¢l. 8 odst. 2 zakonny zaklad. Pokud jde o legitimni cil, Zalovana vlada uvedla, Ze regulace
operativni zmény pohlavi sleduje ochranu obecného zajmu, nebot se snazi zabranit tomu, aby do-
chazelo k banalizaci téchto zakrokl ¢i jejich zneuZivani v ramci sexualniho primyslu. Soud ale ne-
shledal tento argument presvédcivym. Vlada dale zminila ochranu jednotlivce, jelikoZ se jednda o ne-
vratny zakrok provdzeny zdravotnimi riziky. Dle Soudu Ize uvedeny cil podfadit pod ,,ochranu zdravi“
ve smyslu ¢l. 8 odst. 2 Umluvy. Soud viak zaroven podotkl, e 7alovand vlada se v této souvislosti
nevyjadfuje konkrétné k podmince trvalé neplodnosti Zadatele o operativni zménu pohlavi, o niz
v projednavané véci jde predevsim. Vzhledem ke svym dalSim zavérdm Soud nicméné nepovazoval
za potfebné zabyvat se otdzkou existence legitimniho cile namitaného zasahu blize.

V dal$im kroku Soud zkoumal, zda byl namitany zasah ,nezbytny v demokratické spole¢nosti“. Uvo-
dem zdlraznil, Ze projednavana véc se tyka prdva stéZovatele definovat svou genderovou identitu,
které patfi do jadra prava na sebeurceni (Van Kiick proti Némecku, ¢. 35968/97, rozsudek ze dne
12. ¢ervna 2003, § 73). Soud dale pfipomnél, Ze pfi vykladu a uplatiiovani Umluvy je nutné zachova-
vat dynamicky a evolutivni pfistup (Stafford proti Spojenému krdlovstvi, ¢. 46295/99, rozsudek vel-
kého sendtu ze dne 28. kvétna 2002, § 68) a posuzovat vzniklé otazky ,ve svétle soucasnych podmi-
nek” (Tyrer proti Spojenému krdlovstvi, ¢. 5856/72, rozsudek ze dne 25. dubna 1978, § 31). V pro-
jedndvané véci je proto dle Soudu namisté prihlédnout k vyvoji mezinarodniho a evropského préva,
jakoZ i pravni Upravy a praxe clenskych statl Rady Evropy. Soud tu poukdazal na skutecnost, Ze
v mnoha evropskych statech existuje moznost pravniho uznani zmény pohlavi, byt tato moZnost
byva ¢asto podminéna operacnim zakrokem nebo neplodnosti Zadatele. Soud nicméné zaroven pfi-
pomnél, Ze nedostatku dikazl o spole¢ném evropském pfistupu k danym pravnim a praktickym pro-
blémim je tfeba prikldadat mensi vahu neZ jasnému a nepopiratelnému mezindrodnimu trendu ve
prospéch nejenom zvysené spolecenské akceptace transsexudll, ale i pravniho uznani jejich nové
genderové identity (Christine Goodwin, cit. vySe, § 85). Pravo transsexudld na osobni rozvoj a na
fyzickou i mordlni integritu v plném rozsahu totiz nelze povazovat za kontroverzni otazku, ktera vy-
Zaduje uplynuti ¢asu, abychom Iépe porozuméli predmétnym zéleZitostem (tamtéz, § 90). Na tomto
misté Soud upozornil pfedevsim na rezoluci Parlamentniho shromazdéni Rady Evropy tykajici diskri-
minace na zdkladé sexudlni orientace a genderové identity, prijatou v roce 2010, ktera mj. vyzyva
¢lenské staty, aby nepodminovaly pravni uzndni zmény pohlavi povinnosti podrobit se sterilizaci ¢i
jinym zdravotnim zakrokdm. Soud rovnéZz poznamenal, Ze v nékterych clenskych statech doslo
v posledni dobé ke zruseni poZadavku neplodnosti Ci sterilizace jako podminky pro prdvni uznani
zmény pohlavi.

V této souvislosti Soud poukazal na zvlastnost tureckého prava: zatimco ve vétsiné statl, které pro
pravni uznani zmény pohlavi vyZaduji operacni zdkrok nebo hormonalini |écbu, je sterilizace Ci ne-
plodnost posuzovdna az po skonceni tohoto zdravotniho zdkroku, v Turecku je trvald neplodnost
podminkou jiz pro umoznéni operativni zmény pohlavi. Dle Soudu v3ak neni jasné, pro¢ by neplod-
nost Zadatele o operativni zménu pohlavi méla byt prokdzana jesté pred samotnou touto zménou.
V projedndvané véci navic stéZzovatel tvrdil, Ze prdvni Uprava platna v rozhodné dobé mu nedovolo-
vala podrobit se dobrovolné sterilizaci. Soud nicméné shledal, Ze neni nutné, aby se vyjadfil k otazce,
zda mél stéZovatel pristup ke zdravotnim sluzbam, které by mu umoznily splnit pozadavek trvalé
neplodnosti: dle Soudu nalezity respekt k fyzické integrité dotené osoby v kazdém pfipadé vylucuje,
aby tato byla nucena podrobit se uvedenym zakroklm. PoZadavek trvalé neplodnosti pro umoznéni
operativni zmény pohlavi se z hlediska argument( predloZzenych Zalovanou vladou nejevi byt viibec
nezbytnym. | za predpokladu, Ze plvodni odmitnuti Zadosti stéZovatele spodivalo na relevantnim
dlivodu, nejednalo se o divod dostatecny.

Namitany zdsah do prdva stéZovatele na respektovani soukromého Zivota tedy dle Soudu nelze
oznacit za ,,nezbytny v demokratické spolecnosti“. Zména pfistupu vnitrostatniho soudu, ktery v roce
2013 vyhovél nové 7adosti stéZovatele presto, Ze u néj v mezidobi nedoslo ke ztraté plodnosti, toto
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konstatovani potvrzuje. Soud proto rozhodl, Ze tim, Ze Zalovany stat stéZovateli léta upiral pristup
k operativni zméné pohlavi, porusil jeho pravo na respektovdni soukromého Zivota chranéného ¢lan-
kem 8 Umluvy.

lll. Oddélena stanoviska

Soudkyné Keller a soudce Spano se ve svém souhlasném stanovisku predné pozastavili nad tim, Ze
Soud ponechal bez odpovédi otazku, zda namitany zasah sledoval jeden z legitimnich cilG stano-
venych v €l. 8 odst. 2 Umluvy. Dle jejich nazoru mohl rozsudek skonéit uz na tomto misté a omezit se
na konstatovani, Ze vlada neprokazala existenci Zzadného relevantniho legitimniho cile. Misto toho
Soud pokracoval k otazce prfimérenosti zasahu. Je vSak otdzkou, jak pfistoupit k pomérovani dotce-
nych zajmd, tj. na jedné strané legitimniho cile sledovaného statem a na druhé strané prav jednotliv-
ce, pokud prvni z téchto zajma neni definovan. Z odlvodnéni rozsudku navic neni jasné, zda je dle
Soudu podminka trvalé neplodnosti pro umoznéni operativni zmény pohlavi v rozporu s ¢lankem 8
jako takovd, nebo pouze za specifickych okolnosti projedndvané véci. S pfihlédnutim k existujici judi-
kature Soudu tykajici se nucenych sterilizaci (napf. V. C. proti Slovensku, ¢. 18968/07, rozsudek ze
dne 8. listopadu 2011), jakoZ i k rGznym dokumentim pfijatym v poslednich letech na mezinarodni
urovni a k neddvnym rozhodnutim nékterych Ustavnich a odvolacich vnitrostatnich soud( v Evropé
Ize nicméné tvrdit, Ze pokud je sterilizace jedinou moznosti, jak ziskat souhlas s operativni zménou
pohlavi, jedna se de facto o nucenou sterilizaci. V rdmci posuzovani primérenosti této podminky je
pfitom nutné vzit v potaz, Ze jde o zasah, ktery ma zavainé a nevratné dasledky. Ackoliv si v daném
kontextu Ize predstavit opatfeni mnohem méné tvrda, Soud jejich existenci nezdlraznil. Konecné,
jelikoZz Soud uznal, Ze projedndvand véc zasahuje do jadra prdva na sebeurcéeni, prostor statu pro
uvazeni by mél byt v této oblasti minimalni.

Soudci Lemmens a Kiris ve svém souhlasném stanovisku upozornili, Ze rozsudek Soudu se tyka vy-
luéné otazky, zda lze vsouladu s Umluvou stanovit trvalou neplodnost jako podminku pfistupu
k operativni zméné pohlavi, nikoliv vak otdzky, zda lze v souladu s Umluvou stanovit trvalou ne-
plodnost jako podminku pravniho uznani zmény pohlavi. Soud dle jejich ndzoru postupoval spravné,
kdyZ se ke druhé z téchto otazek nevyjadril, nebot nebyla pfedmétem projednavané stiznosti.

MOZNE DUSLEDKY PRO CESKOU REPUBLIKU

V Ceské republice tuto oblast upravuje predev$im novy obéansky zakonik, ktery s G¢innosti
od 1. ledna 2014 v § 29 odst. 1 stanovi: ,Zména pohlavi ¢lovéka nastdvd chirurgickym zdkrokem pri
soucasném znemoznéni reprodukcni funkce a preméné pohlavnich orgdni. Mad se za to, Ze dnem
zmény pohlavi je den uvedeny v potvrzeni vydaném poskytovatelem zdravotnich sluzeb.” V divodové
zpravé k citovanému ustanoveni neni objasnéno, pro¢ zdkonodarce povaZzuje za nezbytné podmiro-
vat pravni uzndni zmény pohlavi mj. sterilizaci Zadatele. Tato Uprava patrné vychazi z podminek sta-
novenych v zakoné ¢. 373/2011 Sb., o specifickych zdravotnich sluzbach, ktery nabyl Géinnosti dne 1.
dubna 2012. Podle § 21 odst. 1 tohoto zdkona plati: ,,Zménou pohlavi transsexudlnich pacientu se pro
ucely tohoto zdkona rozumi provedeni zdravotnich vykond, jejichZ ucelem je provedeni zmény pohlavi
chirurgickym zdkrokem pfi soucasném znemoznéni reprodukcni funkce. TranssexudInim pacientem se
rozumi osoba, u niZ je trvaly nesoulad mezi psychickym a télesnym pohlavim (ddle jen ,porucha sexu-
dini identifikace‘).”

Ve véci Y. Y. proti Turecku stanovil turecky obcéansky zakonik pro ucely pravniho uznani zmé-
ny pohlavi trojstupfiovy postup: nejprve musela dotéend osoba splnit podminku trvalé neplodnosti,
pak mohla zadat soud o souhlas s operativni zménou pohlavi a nakonec mohla Zadat soud o souhlas
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se zapsanim této zmény do matriky. V ramci ceského obcanského zakoniku vSechny tyto tfi kroky
splyvaji: z prvni véty § 29 odst. 1 podle vSeho vyplyva, Ze v jednom a tom samém okamziku dojde
soucasné k operativni zméné pohlavi, znemoznéni reprodukéni funkce i vzniku pravnich acinkd zmé-
ny pohlavi. Pro ucely posouzeni dopadu rozsudku ve véci Y. Y. proti Turecku na ¢eskou pravni Gpravu
je kazdopdadné relevantni, ze pokud si (dosud plodnd) osoba v Ceské republice preje podstoupit ope-
rativni zménu pohlavi, ve smyslu stavajicich predpisti se musi soucasné podrobit znemoznéni repro-
dukéni funkce. Nezda se tedy na prvni pohled, Ze by rozdil mezi pfislusnou tureckou a ceskou upra-
vou byl natolik zasadni, aby oddvodrioval odli$ny zavér na poli ¢lanku 8 Umluvy.

V této souvislosti Ize rovnéz zminit, Ze v bfeznu 2015 vznesly dvé mezinarodni nevladni orga-
nizace (Transgender Europe a ILGA-Europe) proti Ceské republice kolektivni stiznost k Evropskému
vyboru pro socialni prava pfi Radé Evropy. Ve stiZznosti je namitano, Ze zdkonna podminka sterilizace
u osob usilujicich o prdvni zménu pohlavi je porusenim ¢lanku 11 Evropské socialni charty, ktery za-
rucuje pravo na ochranu zdravi. Sterilizace je dle stiznosti zasadnim zdravotnim zakrokem s nevrat-
nymi dusledky pro zdravi fyzické i psychické. Kazdy zdravotni zdkrok pfitom v zdsadé predpoklada
informovany souhlas dotfené osoby. Tento poZadavek je vSak ohrozen, pokud je danym zdravotnim
zakrokem podminén pfistup k uréitému pravu. V daném pfipadé jde o pravo na pravni uznani gende-
rové identity, které bylo na mezinarodni Grovni uznano jako zakladni pravo. V Ceské republice je
nicméné pfistup k tomuto pravu podminén ,souhlasem” se sterilizaci, a to bez ohledu na skutecné
prani dotéené osoby. Jinymi slovy, transsexualové musi volit mezi dvéma zakladnimi pravy: prdvem
na zdravi (které v sobé zahrnuje i pravo nepodrobit se Iékarskému zakroku) a prdvem na pravni
uzndani nového pohlavi. | kdyby tedy nékteré osoby jinak nechtély podstoupit sterilizaci, jsou za téch-
to podminek de facto nuceny ji akceptovat. V Zadném jiném kontextu pfitom neni povazovdno za
odlvodnéné, aby statni organy provadeély sterilizaci proti vali dotéenych osob. Tato stiznost byla
v zafi 2015 prohlasena za pfijatelnou a Evropsky vybor pro socidlni prava se ji nasledné bude meri-
torné zabyvat.
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