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In its judgment of 3 February 2022, which became final in accordance with Article 44
§ 2 b) of the Convention, the Court held that there was a violation of Article 5 § 1 (f) of the
Convention on account of unlawful detention of the applicant pending extradition due to delays
in concurrently pending asylum proceedings.

The lawfulness requirement of Article 5 § 1 (f) was found not to be complied with for
two main reasons. Firstly, the asylum proceedings exceeded the special time-limits set by Act
No. 325/1999 (the ,,Asylum Act*) for processing of the asylum application and the delivery of
a decision in situations in which extradition and asylum proceedings run concurrently. Under
Section 27(7) of the Asylum Act the decision shall be reached by the Ministry of the Interior
without undue delay, within 60 days at the latest. Under Section 32(4) of the Asylum Act, if the
decision is brought before administrative courts, each of the two levels of jurisdiction has also
60 days to examine the decision. According to the Court, these time-limits represent an im-
portant safeguard against arbitrariness as they shall ensure that the overall length of detention
pending extradition is not excessive. However, in the present case the administrative decision
to dismiss the applicant’s application was issued only after eight months and the periods during
which the case was examined at two separate judicial instances exceeded the respective pre-
scribed time-limits as well. Secondly, the criminal courts deciding on the possibility of further
detention of the applicant pending extradition neither acknowledged nor reacted to the delays
in the asylum proceedings when dealing with applicant’s requests for release from detention.

The present report is intended to inform the Committee of Ministers of individual and
general measures that have been adopted to execute the above judgment.

I. INDIVIDUAL MEASURES

Just satisfaction awarded by the Court in the total amount of EUR 9,100 was paid to the
applicant on 12 July 2022.1

The Government recall that the applicant was released from detention on 15 November
2017 (see § 19 of the Court’s judgment).

Furthermore, the Constitutional Court Act offers the possibility to request reopening of
the proceedings before the Constitutional Court following the judgment of the Court.? The ap-
plicant did not avail himself of this possibility.

In view of the aforementioned, the Government are convinced that no other individual
measures need to be adopted in this case.

! Details could be requested from the Office of the Czech Government Agent.

2 Section 119 of the Constitutional Court Act as amended by Act no. 404/2012 provides, inter alia, that if the
Constitutional Court has previously ruled in a case in which an international court finds a violation of human rights
or fundamental freedoms guaranteed by an international treaty, it is possible to file a request for reopening of the
proceedings in which the ruling was given. Section 119b provides, inter alia, that if Constitutional Court’s previous
judgment (ndlez) was inconsistent with the decision adopted by the international court, it must set it aside. If the
Constitutional Court sets aside its judgment, it deals anew with the original constitutional appeal and the new
judgment should be based on the legal opinion of the international court.




Il. GENERAL MEASURES

A. RAISING AWARENESS AND ANALYSIS OF THE JUDGMENT

The Ministry of Justice has published the translation of the judgment in its online data-
base of the Court’s case law in the Czech language (http://eslp.justice.cz/)® and its summary in
the Government Agent’s Newsletter (no. 2/2022). Besides that, translation of the judgment and
its summary have also been sent to the respective courts and other relevant authorities involved
in the case.

After the delivery of the judgment, the Office of the Government Agent, in cooperation
with the Legislative Department and the International Criminal Department of the Ministry of
Justice, began to analyse the issue at hand and initiated several discussions with various stake-
holders, including the Ministry of the Interior, the Constitutional Court, criminal and adminis-
trative courts and Supreme State’s Prosecutors Office, about the appropriate measures to pre-
vent the occurrence of similar violations in the future.

The execution of the judgment was also discussed at the 8" meeting of the Committee
of Experts for the Execution of Judgments of the Court and the Implementation of the Conven-
tion* held on 15 November 2022. The adopted general measures and further course of action in
the execution of the judgment was then introduced at the 9" meeting of the Committee of Ex-
perts held on 5 September 2023.

Stemming from the analysis of the issue at hand, three main areas where adoption of
general measures appeared appropriate have been identified, namely: (i) the course of proceed-
ings of the Ministry of the Interior in asylum procedures; (ii) the course of proceedings of the
administrative courts in asylum procedures and (iii) the course of proceedings of criminal courts
dealing with requests for release from detention pending extradition.

The adoption of general measures, that will be further introduced in more detail, aim to
ensure that:

— the Ministry of the Interior, together with the administrative courts, proceed ex-
peditiously in cases of concurrently running asylum and extradition proceedings
in accordance with the statutory time-limits which are set appropriately and re-
alistically;

— criminal courts deciding on requests for release of persons from detention pend-
ing extradition assess whether continuation of their detention is permissible ac-
cording to Article 5 § 1 (f) of the Convention with respect to the length and the
course of the concurrently running asylum proceedings and their assessment is
reflected in the reasoning of their decision.

3 The database contains translations of all judgments of the Court against the Czech Republic, hundreds of trans-
lations of the most important judgments of the Court delivered against other States and more than 1000 legal
summaries compiled in the Czech language of other relevant and significant judgments and decisions of the Court.

4 Established as a follow-up to the obligation to reinforce the implementation of the Convention at the national
level agreed by and between the Contracting Parties to the Convention at the High-level Conference on the “Im-
plementation of the European Convention on Human Rights, our shared responsibility” of 27 March 2015, it is the
Government Agent’s advisory body which serves as a forum for analysing and formulating recommendations to
the authorities in terms of suitable measures to be adopted for the purpose of implementing the Court’s judgments.
It is composed of representatives of all ministries, both Chambers of Parliament, highest courts, Office of the
Supreme Public Prosecutor, Office of the Public Defender of Rights, academic staff and members of various NGOs
operating in the field of fundamental human rights.


http://eslp.justice.cz/justice/judikatura_eslp.nsf/WebSearch/2CA04485089C9797C12587FB003E54FA?openDocument&Highlight=0,
https://www.justice.cz/documents/12681/720430/Zpravodaj+KVZ+2_2022_fin.pdf/57b4870f-fe9a-4da2-83bd-f65303bae214
https://www.justice.cz/web/msp/kolegoum-expertu-k-vykonu-rozsudku-eslp-podrobnosti?clanek=jednani-kolegia-dne-15-listopadu-2022
https://justice.cz/web/msp/kolegoum-expertu-k-vykonu-rozsudku-eslp-podrobnosti?clanek=jednani-kolegia-dne-5-zari-2023

B. THE MINISTRY OF THE INTERIOR 'S COURSE OF ACTION IN ASYLUM PROCEEDINGS

Negotiations with the Ministry of the Interior revealed that in practice the following
aspects often lead to delays in the asylum proceedings that run concurrently with the extradition
proceedings:

— extradition cases tend to be materially and legally complex cases associated with
difficulties in obtaining relevant information about the country of origin;

— there may occur delays in the asylum proceedings attributable to the applicants or
their representatives;

— there may occur objective and unforeseeable obstacles, such as, for example, a
change in the foreigner’s state of health or dynamic developments in the country of
origin;

It emerged from the above that in many cases it is objectively impossible to meet the
time-limit of sixty days for issuing a decision. Therefore, on the basis of an analysis of decision-
making practice and negotiations with the Ministry of the Interior, the time-limit set under Sec-
tion 27(7) of the Asylum Act was as of 1 July 2023 extended from 60 to 90 days. At the same
time, this time-limit is suspended for the period which the applicant is granted for supplement-
ing their asylum application, as well as for the period during which the asylum proceedings are
interrupted pursuant to Section 26(1)(b) of the Asylum Act, i.e. for the period when the party
to the proceedings cannot participate in the proceedings for health or other serious reasons.

The given extension of the time-limit is considered reasonable given the complexity of
the cases and all the administrative steps that must be carried out by the Ministry in the matter.
Newly, only delays in the proceedings that are attributable to the asylum seeker are not included
in the deadline. As such, the special time-limit shall continue to be a benchmark for assessing
whether there occurs an undue delay within asylum procedure causing the overall length of
detention pending extradition to be excessive.

At the same time, the Ministry of the Interior made assurances that internal processes
would be set up in such a way that the newly set time-limit would be respected and that there
will be no unjustified periods of inactivity in their course of proceedings.

Firstly, to observe that the newly set time-limit is followed in practice, an internal mon-
itoring mechanism has been set up. The Ministry of the Interior keeps a monitoring table that
contains relevant information about the course of asylum procedure that enables to assess
whether the time-limit has been exceeded and whether there are undue delays on the part of the
authorities within the asylum proceedings. According to the information provided by the Min-
istry of the Interior in November 2023, there are currently only two asylum proceedings running
concurrently with the extradition proceedings where the person is, at the same time, being held
in detention pending extradition. In both of these proceedings, the statutory time-limit for issu-
ing a first instance decision by the Ministry of the Interior was met.

Secondly, as was also added to the explanatory report of the legislative amendment of
Section 27(7) of the Asylum Act, the Ministry of the Interior will provide cooperation to crim-
inal courts deciding on requests for release from detention pending extradition and provide them
upon request with detailed and chronologically ordered information about the course of the
asylum proceedings indicating whether the time-limits set by the Asylum Act were met and, if
not, what were the reasons and whether they can by attributable to the applicant or to the na-
tional authorities.



C. THE ADMINISTRATIVE COURTS’ COURSE OF ACTION IN ASYLUM PROCEEDINGS

Based on discussions with representatives of administrative courts’ judges within the
Ministry of Justice’s working group on administrative justice, one main obstacle was identified
for meeting the sixty-day time-limit set under Section 32(4) of the Asylum Act when deciding
on appeals in asylum proceeding running concurrently with extradition proceedings. It has been
observed that a problem may occur with timely identification of the cases falling under the
provision since the information that extradition proceedings are being conducted in parallel
with the asylum proceedings and that the applicant is being detained may not appear from the
lawsuit against the decision or the cassation complaint at first glance. Such information may be
observed only after thorough study of the file or from the requested administrative or court files
or replies to the lawsuit or cassation complaints. The issue concerns both regional administra-
tive courts as well as the Supreme Administrative Court.

For that reason, as of 1 February 2023 a new specific file mark, that includes the code
“EX”, was introduced by the Ministry of the Interior in asylum cases which are conducted con-
currently with extradition proceedings. This enables administrative courts to timely identify the
cases where the conduct of proceedings must be carried out without undue delay in accordance
with the shorter time-limits. The Office of the Government Agent has informed all administra-
tive courts about this novelty. Furthermore, in subsequent discussions with representatives of
the administrative courts, the measure was considered to be appropriate and effective.

In addition, the President of the Supreme Administrative Court informed all the judges
of this court about the Komissarov judgment and the need to ensure compliance with the statu-
tory time-limits in similar cases.

D. THE CRIMINAL COURTS’ COURSE OF ACTION WHEN DECIDING
ON THE CONTINUATION OF THE DETENTION PENDING EXTRADITION

The third pillar of the execution of the judgment concerns the procedure of criminal
courts deciding on requests for release from detention pending extradition. In accordance with
the judgments and other relevant case-law of the Court, the criminal courts deciding on requests
for release of persons from detention pending extradition are required to assess whether contin-
uation of their detention is permissible according to Article 5 § 1 (f) of the Convention with
respect to the length and the course of the concurrently running asylum proceedings.

To discuss this issue, the Office of the Government Agent, in cooperation with the Leg-
islative Department and the International Criminal Department of the Ministry of Justice, held
a meeting in June 2023 with the representatives of the Regional and High Criminal Courts, the
Prosecutor General’s Office and the Constitutional Court. The conclusions of the meeting can
be summarised as follows:

— the length of the asylum procedure, which has a direct bearing on the length of
detention pending extradition, has been identified as a primary problem in the con-
text of concurrence of extradition and asylum proceedings; however, it was agreed
that in light of the Court’s case law, the criminal courts deciding on requests for
release of persons from detention pending extradition represent an important safe-
guard when assessing whether continued detention is compatible with Arti-
cle 5§ 1 () of the Convention;

— in order to comply with the requirements of the Convention, the criminal courts
shall include in reasoning of their decisions on the continuation of detention pend-
ing extradition an assessment whether the continuation of detention is permissible
according to Article 5 § 1 (f) of the Convention with respect to the length and the

4



course of the concurrently running asylum proceedings; concretely, they shall as-
sess whether the time-limits under the Asylum Act have been complied with in the
asylum procedure; if they have been exceeded, they shall request further infor-
mation on the course of the procedure from the Ministry of the Interior and, if ap-
plicable, the administrative courts, and assess whether the authorities acted dili-
gently without undue delay or whether there have been long and unjustified periods
of inactivity in the asylum procedure which cannot be attributed to the applicant for
international protection themselves; the criminal courts shall reflect this assessment
in their reasoning;

— to ensure the above, there is no need to amend the law at this time as (i) the law
itself does not prevent to take the envisaged course of action and (ii) the most effi-
cient measure to achieve the compliance of the practice of domestic courts with the
conclusions of the Komissarov judgment and other relevant case-law of the Court
seems to be training of the judges; furthermore, the extradition cases are being de-
cided by specialised judges in every Regional or High Court; a seminar organised
by the Judicial Academy® for this a rather limited number of specialized judges once
a year was identified as a good forum for targeted awareness-raising;

— to carry out the envisaged assessment, it is necessary for the criminal courts to re-
ceive, upon request, detailed and chronologically arranged information about the
course of asylum proceedings from the Ministry of the Interior and, if relevant, from
the administrative courts as well, indicating whether the time-limits set by the Asy-
lum Act were met and, if not, what were the reasons and whether they are attribut-
able to the applicant or to the national authorities; effective communication between
the Ministry of the Interior, criminal and administrative judges must be, therefore,
set up.

On the basis of the above recommendation, a representative of the Office of the Gov-
ernment Agent attended in November 2023 the annual seminar organized by the Judicial Acad-
emy for criminal judges specialized in international criminal matters and presented them the
obligations stemming from the Komissarov judgment and discussed with them in more detail
the specific role the criminal courts have in ensuring the compliance with the Convention when
deciding on detention pending extradition. The above conclusions were generally accepted by
the judges at the seminar.

E. THE FINAL ROUNDTABLE OF ALL THE STAKEHOLDERS

On 8" November 2023, the Office of the Government Agent organized a roundtable
where all the relevant stakeholders were gathered to discuss the appropriateness and efficiency
of the general measures taken to implement the Komissarov judgment. The roundtable was
attended by representatives of the Ministry of Justice, the Ministry of the Interior, the Supreme
State Prosecutor’s Office, judges of the Regional Courts of both, administrative and criminal
divisions, judges of the High Courts, the Supreme Administrative Court and the Constitutional
Court. The goal of the roundtable was (i) to discuss the general measures taken to implement
the judgment so far, their sufficiency and further recommendations, and (ii) to set up an effec-
tive communication and exchange of information between the Ministry of the Interior and the
administrative and criminal courts.

5 The Judicial Academy, established in 2002 by Act No. 6/2002 Coll., is the central institution of the justice sec-
tor for training of judges, state prosecutors and other persons working in the judiciary.



Overall, the general measures taken were assessed as reasonable and sufficient. Further,
there were no obstacles identified for harmonious exchange of information between all the rel-
evant stakeholders. Both, the Ministry of the Interior as well as the representatives of adminis-
trative courts showed readiness to pass on the necessary information upon request made by the
criminal courts.

The Office of the Government Agent informed about the outcomes of the roundtable all
the relevant stakeholders including all the domestic courts. The information included also a
model request for information to be made by criminal courts to the Ministry of the Interior and
administrative courts. This model request shall simplify the work of the criminal courts and
enable them to quickly ask the right questions to obtain the appropriate information from the
relevant stakeholders to be able to assess the compatibility of continued detention pending ex-
tradition with the Convention.

F. DEVELOPMENT OF THE CONSTITUTIONAL COURT’S CASE-LAW

On 8" November 2023, the Constitutional Court issued a judgment no. IV. US 652/22
in a case concerning an assessment of lawfulness and proportionality of continued detention
pending extradition running concurrently with an asylum procedure. There, in light of the obli-
gations stemming from the Komissarov judgment and other Court’s case-law, the Constitutional
Court confirmed that although the criminal courts deciding on detention pending extradition
cannot influence the length of the asylum proceedings or the subsequent judicial review, it is
their duty not only to monitor the course of such proceedings but also to assess the reasonable-
ness of the overall length of the detention pending extradition on that basis. The Constitutional
Court stressed in the case, that although the criminal courts were aware of such obligation, they
had incorrectly assessed the repeated significant overrun of the statutory time-limits for the
adoption of a decision about the asylum request. As a result of which the detention pending
extradition lasted for a total of 2 years and 2 months. According to the Constitutional Court,
such length of detention should have been regarded as a disproportionate interference with the
applicant’s right to personal liberty and the request for a release should have been granted.

To conclude, the above judgment follows fully the outcomes of the Komissarov judg-
ment. It shows that the Constitutional Court constitutes now another important safeguard in
assessing the lawfulness and proportionality of continued detention pending extradition that
shall prevent future violations of the Convention at the national level.

I11. CONCLUSION

On the basis of the above, the Government of the Czech Republic are of the opinion that
all the necessary individual and general measures to execute the present judgment have been
taken. Therefore, they propose to the Committee of Ministers to close its supervision of the
execution of the judgment.



